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* HISTORICAL NOTE 


The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 A. D. 485, 
decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 
1 A. D. 819) as precedents because of lack of regulation requiring current assets 
to exceed current liability by at least 25 percent of average weekly purchases. 
Since that decision, regulation (9 CFR Cum. Supp. 201.14) setting up a standard 
of financial qualifications has been promulgated. In re Albert Bree, 3 A. D. 255 


(1944) .—Hd. 
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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity. for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication, 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 et seg.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 e¢ seq.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A.D. 472. 
It is unnecessary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported and the court cases 
published herein will be found at end of each monthly issue, and the 
cumulative yearly Index-Digest, lists of decisions reported, statutes, 
orders, etc., construed, and statistical and other tables will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and 
annual bound volumes of the decisions will be available through 
the Superintendent of Documents, U. S. Government Printing Office, 
Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 
(A. D. 1533) 


In re TITUSVILLE DaIrny Propucts CoMPANY. AMA Doc. No. 27-77. Decided July 
24, 1947. 


Order No. 27—Dismissal of Petition—Denial of Relief Requested by Petitioner 
from Payment of Obligations—Evidence—Promulgation Hearing Record— 
Interstate Commerce—Intrastate Commerce Directly Affecting, Burdening, 
or Obstructing Interstate Commerce 


Where Order No. 27 regulated handling of all milk received at petitioner’s plant 
and petitioner protested that the order could not constitutionally regulate 
its milk that did not cross State lines, it is held (1) that the promulgation 
records for the order support the contested provisions; (2) that if petitioner 
is entitled to a de novo hearing, petitioner failed to show that the handling 
of its milk did not directly affect, burden, or obstruct interstate commerce or 
that the regulation of this handling was unnecessary to make effective the 
handling of milk that did move in interstate commerce; and (3) that since 
petitioner’s milk is subject to regulation by the order its petition for relief 
from payment of its obligations under the order is dismissed. 


Constitutional Law—Delegation of Legislative Power—Validity of Health 
Approval Provisions of Order No. 27 


Petitioner-handler’s contention that the dependence of the operation of Order 
No. 27 upon approval of the health authorities to ship milk to the marketing 
area constitutes an invalid delegation of legislative power to such authority is 
untenable as the health approval is sought by the plant operator and is 
voluntary, and it is the Secretary who prescribes the conditions and scope of 
the regulation under the order.* 


Constitutional Law—Conflict Between Federal and State Power— 
Supremacy of Federal Power 


Petitioner-handler’s contention that its handling of milk is subject to Pennsyl- 
vania state law and cannot be regulated by the Federal order is without 
merit since the regulation by the order is a valid exercise of power by the 
Federal Government, the Federal power is paramount.* 


Constitutional Law—Who May Not Attack Constitutionality of Order—Equities 


Where petitioner is refusing to comply with milk order after it had previously 
to this proceeding conducted itself as subject to the order, petitioner’s ad- 
vertence to “equities” favoring it has no foundation in equity, and it is not 
in a position now to attack the validity or constutionality of the order.* 


Daniels é Harter of Harrisburg, Pennsylvania, for petitioner. Mr. Earl B. Craig, 
for Dairy Branch, Production and Marketing Administration. Mr. Earl J. 
Smith, Presiding Officer. 


*Reference to other points involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
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640 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 6A.D. 
Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended, and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U.S. C. 601 
et seg.),as amended. The questions involve Order No. 27, as amended, 
regulating the handling of milk in the New York metropolitan 
marketing area. 

A hearing was held before Presiding Officer Earl J. Smith on June 
24, 1946, July 23, 1946, August 27, 1946, and September 5, 1946. Briefs 
were submitted by the parties after the hearing. The presiding off- 
cer issued the usual report containing proposed findings of fact and 
conclusions and a recommendation that the petition be dismissed. 
Petitioner filed exceptions and oral argument upon the exceptions was 
held before me on June 3, 1947, in Washington, D. C. 

Petitioner objects to the payment of obligations computed by the 
market administrator under the order as due from petitioner for the 
period July 1, 1941, to January 16, 1942, inclusive. As is seen from the 
Findings of Fact and Conclusions herein, there is no doubt that during 
this period the petitioner was a “handler” as defined in the order and 
it is clear that the obligations complained of were computed by the 
market administrator in accordance with the terms of the order. 

Petitioner’s position, however, is that regulation by the order of its 
milk that did not actually move in interstate commerce into the mar- 
keting area is beyond the power of the Federal Government and 
violates the Tenth Amendment to the Constitution. Petitioner also 
contends that the dependence of the operation of the order upon ap- 
proval of health authorities to ship milk to the marketing area con- 
stitutes an invalid delegation of power to such authorities. 


FINDINGS OF FACT 


1. Petitioner is a corporation organized and existing under the 
Laws of the Commonwealth of Pennsylvania, and has its place of busi- 
ness at Titusville, Pennsylvania. 

2. Petitioner, during the period from September 1, 1938, to January 
16, 1942, was engaged in the business of receiving, processing, and dis- 
tributing milk received from producers located in the Commonwealth 
of Pennsylvania. 

3. During the period September 1, 1938, to January 16, 1942, peti- 
tioner’s plant was approved by the New York City Health Department 
as a plant from which milk was eligible to be shipped into the City of 
New York for distribution and consumption. 
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4. During the same period, all milk received by petitioner at its 
plant was received from producers whose milk had been approved by 
the New York City Health Department as eligible for shipment into, 
the City of New York for distribution and consumption. 

5. On September 1, 1938, Order No. 27, regulating the handling of 
milk in the New York metropolitan marketing area, became effective. 
It defined a “handler” as “any person who engages in the handling of 
milk, or cream therefrom, which was received at a plant approved by 
any health authority for the receiving of milk to be sold in the market- 
ing area, which handling is in the current of interstate commerce. 
. . . This definition shall not be deemed to include any person 
who neither received milk from producers nor handles milk which is 
sold as milk or cream in the marketing area.” 

6. By an amendment effective May 1, 1940, the last sentence in 
the definition of handler set out above was deleted. No further 
substantial change was made in the definition during the period 
involved in this proceeding. 

7. During the time when the order was in effect from September 1, 
1938, to April 30, 1941, petitioner shipped substantial quantities of 
cream into the New York metropolitan marketing area, made the 
reports required by the order, and received payments amounting to 
$55,213.85 from the producer-settlement fund established under the 
order. 

8. In May and June, 1941, petitioner shipped cream into the area, 
made its reports, and paid into the producer-settlement fund the 
amount of $6,665.59. During this period the milk equivalent of the 
cream shipped by petitioner into the area amounted, in May 1941, to 
32.65 percent, and in June 1941 to 32.87 percent, of petitioner’s total 
receipts of milk at its Titusville plant. 

9. Thereafter the milk equivalent of the cream shipped by peti- 
tioner into the marketing area constituted the following percentages 
of the milk received at its Titusville plant: 


Percent 
UE Ts on ees i ee oe ee 27. 70 
August 1941_____ al Ic al eee a ee ee <a, Oy Oe 
BeptOMmbe? - TREE. aca nie icenaaaaeeee ee 
OCC TOG do asic ica as ecascneeaaeaee i cement 


Petitioner shipped no milk or cream into the marketing area after 
October 5, 1941. 

10. From July 1, 1941, until January 16, 1942, petitioner made the 
reports to the market administrator required by Order No. 27, but 
did not pay sums into, or receive any sums from, the producer-settle- 
ment fund. During that period its reports indicated that it owed 
money to that fund. 
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11. Petitioner did not segregate the milk of those producers, the 
cream from whose milk was shipped into the marketing area, from 
the milk of other producers which was received at its plant. 

12. By letter dated November 22, 1941, petitioner inquired of the 
market administrator as to the procedure for withdrawing from the 
marketing pool and was informed by letter dated November 25, 1941, 
that the procedure was to relinquish the health approval of its plant 
by the New York City Board of Health. 

13. On January 16, 1942, the approval of petitioner’s plant by the 
New York City Health Department was terminated at the request of 
petitioner. 

14. Order No. 27 as originally issued and effective September 1, 
1938, was preceded by numerous hearings and there is substantial 
evidence in the record of those hearings supporting the definition of 
“handler.” As originally issued and effective, fluid milk sold out- 
side the marketing area and fluid cream (with certain exceptions not 
pertinent) sold outside the marketing area were unpriced although 
milk products so sold were priced in the lower classifications. Effec- 
tive May 1, 1940, and on the basis of substantial evidence in the pro- 
mulgation record, the order was changed so that all milk received at 
a “handler’s” plant was thereafter priced and pooled except Class I 
milk which was not sold in the marketing area and Class I milk which 


did not pass through a plant in the marketing area. Effective March 
1, 1941, the order was amended, on the basis of substantial evidence in 
the promulgation record, so that thereafter all milk reecived at a 
“handler’s” plant was priced and pooled under the order. 


CONCLUSIONS 


This proceeding is one to examine, as provided by section 8¢ (15) 
(A) of the act, whether any order, provision thereof, or obligation 
imposed in connection therewith, “is not in accordance with law.” It 
is plain that the provisions of Order No. 27, as amended, specifically 
require the treatment to which petitioner objects. It is apparent too 
that the provisions of the order complained of were required by sec- 
tion 8c (4) of the act to be based upon evidence introduced at the 
hearings leading up to the issuance of the order and its amendments. 

Therefore, it may be that the only “hearing” to which petitioner is 
entitled in this proceeding is a review of the evidence in the promul- 
gation record to see if such evidence supports the provisions of the 
order protested. This was the issue in Jn re Cloverleaf Dairy Com- 
pany et al., 4 A. D. 627 (1945). A group of handlers subject to the 
Suburban Chicago Order, Order No. 69, claiming to do business 
entirely intrastate with no direct burdening, obstructing or affecting 
of interstate commerce sought to introduce evidence de novo in an 
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8c (15) (A) proceeding after the issuance of the order including their 
handling within the definition of “marketing area.” The decision was 
that the question would have to be answered on the basis of the evi- 
dence before the Secretary when he issued the order and that this evi- 
dence sustained the inclusion of the handling of the protesting 
handlers. This decision was affirmed November 14, 1946, by the United 
States District Court for the Northern District of Illinois. 

Petitioner, however, takes the view that the promulgation evidence 
is irrelevant and out of order in this proceeding. We do not agree and 
we are of the opinion that this evidence amply supports the order 
provisions challenged. For reference, an outline of some of this evi- 
dence is attached hereto as “Appendix A” and made a part hereof. 
Much of this evidence was before the Supreme Court in Unzted States 
v. Rock Royal Cooperative, Inc., et al., 307 U. S. 533 (1939). The 
Court said (p. 549) : 


“The problems concerned with the maintenance and distribution of an adequate 
supply of milk in metropolitan centers are well understood by producers and 
handlers. In the milkshed and marketing area of metropolitan New York these 
problems are peculiarly acute. It is generally recognized that the chief cause of 
fluctuating prices and supplies is the existence of a normal surplus which is 
necessary to furnish an adequate amount for peak periods of consumption. This 
results in an excess of production during the troughs of demand. As milk is 
highly perishable, a fertile field for the growth of bacteria, and yet an essential 
item of diet, it is most desirable to have an adequate production under close 
sanitary supervision to meet the constantly varying needs. The sale of milk In 
metropolitan New York is ringed around with requirements of the health depart- 
ments to assure the purity of the supply. Only farms with equipment approved 
by the health authorities of the marketing area and operated in accordance with 
their requirements are permitted to market their milk. More than sixty thousand 
dairies located in the states of New York, Connecticut, Massachusets, Maryland, 
New Jersey, Pennsylvania and Vermont hold certificates of inspection and ap- 
proval from the Department of Health of the City of New York. More than five 
hundred receiving plants similarly scattered have been approved for the receiving 
and shipping of grades A and B milk. Since all milk produced cannot find a 
ready market as fluid milk jn flush periods, the surplus must move into cream, 
butter, cheese, milk powder and other more or less nonperishable products. Since 
these manufactures are in competition with all similar dairy products, the prices 
for the milk absorbed into manufacturing processes must necessarily meet the 
competition of low-cost production areas far removed from the metropolitan 
centers. The market for fluid milk for use as a food beverage is the most profit- 
able to the producer. Consequently, all producers strive for the fluid milk market. 
It is obvious that the marketing of fluid milk in New York has contacts at least 
with the entire national dairy industry. The approval of dairies by the Depart- 
ment of Health of New York City, as a condition for the sale of their fluid milk 
in the metropolitan area, isolates from this general competition a well recognized 
segment of the entire industry. Since these producers are numerous enough to 
keep up a volume of fluid milk for New York distribution beyond ordinary re- 
quirements, cut-throat competition even among them would threaten the quality 
and in the end the quantity of fluid milk deemed suitable for New York consump- 


758407—47——2 
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tion. Students of the problem generally have apparently recognized a fair division 
among producers of the fluid milk market and utilization of the rest of the 
available supply in other dairy staples as an appropriate method of attack for 
its solution. Order No, 27 was an attempt to make effective such an arrange- 
ment under the authority of the Agricultural Marketing Agreement Act.” 

If it should be considered because of the “jurisdictional fact” or 
“constitutional fact” doctrine that petitioner is entitled to a de novo 
hearing in this proceeding on the question as to whether it should be 
subject to the provisions of the order, the burden is obviously upon 
petitioner to show something more than it has in the way of the in- 
validity of the order as applied to its operations. Petitioner says 
merely that under the commerce clause of the Constitution the han- 
- dling of its milk that did not cross state lines cannot be regulated by 
the order. There is no attempt to show that the handling of this milk 
by petitioner did not directly affect, burden or obstruct interstate com- 
merce or that the regulation of this handling was not necessary in or- 
der to make effective the regulation of the handling of milk that did 
move in interstate commerce. On the other hand, respondent intro- 
duced in evidence a considerable part of the promulgation record 
evidence in support of the challenged provisions of the order. This 
is the evidence listed in Appendix A hereto. 

Petitioner voluntarily secured and maintained approval of the 
Health Department of the City of New York for its plant and during 
part of the period involved it shipped substantial quantities of cream 
to the marketing area. By voluntarily securing and maintaining such 
approval, its milk became part of the available supply for the market- 
ing area and part of the troublesome surplus.? At any time petitioner 
could have surrendered this approval. The order required the pro- 
tested treatment by the market administrator for the time the approval 
was in effect and the entire order, adopted after protracted hearings, 
is based on the principle that all milk available under health require- 
ments for shipment to and sale in the marketing area should be sub- 
ject to regulation under the order. Under the circumstances and in 
the light of the promulgation records upon which the order and its 
amendments were issued, petitioner’s case fails to disprove the validity 
of the order. The regulation to which petitioner objects is within the 
power of the Federal Government under the Constitution. United 
States v. Wrightwood Dairy Co., 315 U.S. 110 (1942) ; United States 
v. Rock Royal Cooperative, Inc., et al., supra; Mulford v. Smith, 307 
U. S. 38 (1939) ; Wickard v. Filburn, 317 U. S. 111 (1942) ; National 
Labor Relations Board v. Jones and Laughlin Steel Corp., 301 U. S. 1 
(1937) ; Consolidated Edison Co. v. National Labor Relations Board, 

1 According to the evidence in this proceeding, the question of price governed as to 


whether petitioner shipped cream to New York City or sold it in Pennsylvania. (Tr. pp. 
45, 47, 52.) 
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305 U. S. 197 (1938) ; United States v. F. W. Darby Lumber Co., 312 
U.S. 100 (1941) ; United States v. Adler’s Creamery, 107 F. (2d) 987 
(C. C. A. 2d, 1939). 

In H. P. Hood and Sons, Inc., et al. v. United States et al., 307 U.S. 
588 (1939), the Supreme Court held that a referendum of producers 
with respect to the milk order for the Boston Marketing area was not 
invalid because producers voted who delivered to plants from which 
only part of the receipts was shipped to the marketing area. The 
Court held also that the market administrator for the order was jus- 
tified in using all milk received at an approved plant for computing a 
handler’s obligations under the order. While this case did not precip- 
itate the specific issue as to whether the Federal Government could 
constitutionally regulate the handling of all milk received at a plant 
approved for and shipping part of its receipts interstate to the Boston 
marketing area, the Court did validate under the act the administra- 
tive treatment of all producers delivering to, and all milk received at, 
an approved plant as subject to the order, when the milk not shipped 
to the marketing area was apparently used locally within the state 
where produced. 

In support of its position that the order cannot regulate the milk 
that it did not ship to the marketing area, petitioner contends that it 
is subject to Pennsylvania law with respect to the regulation of this 
milk. If Pennsylvania has asserted such jurisdiction, petitioner has 
not shown any conflict between regulation by the order and regulation 
by the Pennsylvania authorities. At any rate, if the regulation by 
the order is a valid exercise of power by the Federal Government, as 
we hold it to be, the Federal power is paramount. 

As the second main issue, petitioner claims that there is an uncon- 
stitutional delegation of legislative power in that the application and 
operation of the order are hinged upon the approval of a receiving 
plant by the health authorities in the marketing area. First it should 
be noted that health approval is sought by the plant operator and is 
voluntary. But it is not the health authorities or the plant operator 
who exercise delegated legislative power. It is the Secretary who 
does this in prescribing the conditions and scope of the regulation 
under the order. The situation comes well within the decisions in 
the Rock Royal case, supra; Currin v. Wallace, 306 U.S. 1 (1939) ; 
Mulford v. Smith, supra. See also Clark Distilling Company v. West- 
ern Maryland Railway Company, 242 U.S. 311 (1917), and Kentucky 
Whip & Collar Company v. Illinois Central Railroad Company, 299 
U.S. 334 (1937). 


During the hearing, petitioner referred to the “equities” favoring 
it. This does not seem appropriate in view of the fact that petitioner 
is refusing to comply with the order after it had previously conducted 
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itself as subject to the order. Petitioner may not be in a position now 
to attack the validity or constitutionality of the order. Daniels v. 
Tearney, 102 U. S. 415 (1880) ; St. Louis Malleable Casting Company 
v. George C. Prendergast Construction Company, 260 U.S. 469 
(1923) ; American Bond and Mortgage Company v. United States, 
52 F. (2d) 318 (C. C. A. 7th, 1931). 

Petitioner at some stages of the proceeding made contentions that 
seem to have been abandoned or to have little significance. We see 
no occasion to go into a discussion of these and we conclude, accord- 
ingly, that the petition should be dismissed. 


ORDER 


In view of the foregoing, the relief requested by the petition is denied 
and the petition is dismissed. 

Copies hereof shall be served by registered mail or in person upon 
the petitioner or its counsel of record, the Dairy Branch, Production 
and Marketing Administration, and the market administrator for 


Order No. 27, as amended. 
APPENDIX A 


Extracts from promulgation records introduced by respondent 


I. HEALTH REQUIREMENTS 


1. Evhibit No. 36.—Sections of the Sanitary Code of the City of New York 
relating to milk and milk products, including butter, cheese, and eggs, together 
with regulations pertaining thereto. [Introduced at hearing held in the City of 
New York, New York, on May 24, 1988 (AMA Docket AO 71) ]. 

2. Exhibit No. 41.—Chapter III and III-A, Milk and Cream, of the Sanitary 
Code enacted by the Public Health Council of the State of New York. [Intro- 
duced at the hearing held in Albany, New York, on June 3, 1988 (AMA Docket 
AO 71)]. 

3. Testimony of Carson H. Outwader, Supervisor in Charge of Country Milk 
Inspection, New York City Health Department, pp. 1461-1465 of record of hearing 
held in New York City, New York, on May 25, 1988 (AMA Docket AO 71). 

4. Testimony of Walter D. Tiedeman, Chief, Bureau of Milk Sanitation, New 
York State Department of Health, pp. 1585-1558 of record of hearing held in 
Albany, New York, on June 3, 1988 (AMA Docket AO 71). 

5. Herhibit No. 8, pp. 58-56.—"‘Statement Concerning the New York Metropoli- 
tan Milk Market and the Proposed Marketing Agreement and Proposed Order’, 
prepared by the Dairy Section, Division of Marketing and Marketing Agreements, 
Agricultural Adjustment Administration, U.S. D. A. [Introduced at the hearing 
held in Albany, New York, on May 16, 1988 (AMA Docket AO 71).] 


II. CHARACTER OF COMMERCE IN MILK IN THE NEw YorK METROPOLITAN MILK 
MARKET 


1. Exhibit No. 8, pp. 4-13, including tables 1-6, inclusive.—“Statement Concern- 
ing the New York Metropolitan Milk Market and the Proposed Marketing Agree- 
ment and Proposed Order”, prepared by the Dairy Section, Division of Marketing 
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and Marketing Agreements, Agricultural Adjustment Administration, U. S. D. A. 
[Introduced at the hearing held in Albany, New York, on May 16, 1938 (AMA 
Docket AO 71).] 

2. Exhibit No. 20.—A series of maps showing the origin of receipts of milk in 
the New York market, location of producing farms, location of approved plants, 
and other similar information. [Introduced at the hearing held in Syracuse, New 
York, on May 18, 1988 (AMA Docket AO 71).] 

3. Exhibit No. 19.—‘Cooperative Marketing of Milk in the New York Milk 
Shed’’—prepared by the Department of Agricultural Economics and Farm Man- 
agement, New York State College of Agriculture, Ithaca, New York. [Introduced 
at the hearing held in Syracuse, New York, on May 18, 1938 (AMA Docket 
AO 71).] 

III. Suppry AREA AND CONDITIONS 


1. Exhibit No. 8, pp. 27-58.—“Statement Concerning the New York Metropoli- 
tan Milk Market and the Proposed Marketing Agreement and Proposed Order”, 
prepared by the Dairy Section, Division of Marketing and Marketing Agreements, 
Agricultural Adjustment Administration, U.S. D. A. [Introduced at the hearing 
held in Albany, New York, on May 16, 1988 (AMA Docket AO 71).] 

2. Erhibit No. 18.—*Statistics from a Survey of Country Milk Plants in the New 
York Milk Shed”, prepared by the Department of Agricultural Economies and 
Farm Management, New York State College of Agriculture, Ithaca, New York. 
[Introduced at the hearing held in Syracuse, New York, on May 18, 1938 (AMA 
Docket AO 71).] 

3. Exhibit No. 15—“The Supply Side of the New York Milk Market”, by H. A. 
Ross, and published by the Cornell University Agricultural Experiment Station. 
[Introduced at the hearing held in Syracuse, New York, on May 18, 1938 (AMA 
Docket AO 71).] : 

4. Exhibit No. 25.—Agricultural Bulletin No. 300—“Statistics Relative to the 
Dairy Industry in New York State” (1934-35), published by the Department of 
Agriculture and Markets of the State of New York in cooperation with the United 
States Department of Agriculture, Bureau of Agriculture Economics. [Intro- 
duced at the hearing held in the City of New York, New York, on May 24, 1938 
(AMA Docket AO 71).] 

5. Exhibit No. 26.—Agriculture Bulletin (1935-36)—‘Statistics Relative to the 
Dairy Industry in New York State’, published by the Department of Agriculture 
and Markets of the State of New York in cooperation with the United States 
Department of Agriculture, Bureau of Agricultural Economics. [Introduced at 
the hearing held in New York City, New York, on May 24, 19838 (AMA Docket AO 
71).] 


IV. PRoBLEMS CONNECTED WITH THE HANDLING OF SURPLUS MILK AND IMPLICA- 
TIONS WITH RESPECT TO REGULATION AND PRICING 


1. Exrhibit No. 8, pp. 59-74.—“Statement Concerning the New York Metropoli- 
tan Milk Market and the Proposed Marketing Agreement and Proposed Order”, 
prepared by the Dairy Section, Division of Marketing and Marketing Agree- 
ments, Agricultural Adjustment Administration, U. 8S. D. A. [Introduced at the 
hearing held in Albany, New York, on May 16, 1938 (AMA Docket AO 71).] 

2. Testimony of Edmund F. Cooke, counsel for the New York Metropolitan Milk 
Producers’ Bargaining Agency, pp. 44-50 of the record of hearing held in Albany, 
New York, on May 16, 1938 (AMA Docket AO 71). 
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8. Testimony of Kenneth A. Shaul, Secretary of the Sheffield Cooperative, 
pp. 197-204 of the record of hearing held in Albany, New York, on May 16, 1938 
(AMA Docket AO 71). 

4. Testimony of Fred Sexauer, President of the Dairymen’s League, pp. 96-114 
of the record of hearing held in Albany, New York, on May 16, 1988 (AMA Docket 
AO 71). 

5. Hxhibit No. 8, pp. 105-110.—“‘Statement Concerning the New York Metro- 
politan Milk Market and the Proposed Marketing Agreement and Proposed Order”, 
prepared by the Dairy Section, Division of Marketing and Marketing Agreements, 
Agricultural Adjustment Administration, U.S. D. A. [Introduced at the hearing 
held in Albany, New York, on May 16, 1938 (AMA Docket AO 71).] 

6. Testimony of Leon A. Chapin, Secretary of the Dairymen’s League, pp. 326- 
328 of the record of hearing held at Malone, New York, on May 18, 1988 (AMA 
_ Docket AO 71). 


V. EXTENT oF PRICING—ALTERNATE OUTLETS—COMPETITIVE PROBLEMS 


1. Exhibit No. 8, pp. 73-74.—“Statement Concerning the New York Metropoli- 
tan Milk Market and the Proposed Marketing Agreement and Proposed Order”, 
prepared by the Dairy Section, Division of Marketing and Marketing Agree- 
ments, Agricultural Adjustment Administration, U. 8S. D. A. [Introduced at the 
hearing held in Albany, New York, on May 16, 1938 (AMA Docket AO 71).] 

2. Testimony of Henry S. Manley, pp. 161-164 of the record of hearing held in 
Albany, New York, on May 16, 1988 (AMA Docket AO 71). 

3. Testimony of Joseph O. Eastlack, Secretary of the New York Metropolitan 
Milk Distributors’ Bargaining Agency, pp. 1077-1095 of the record of hearing held 
in New York City, New York, on May 24, 1938 (AMA Docket AO 71). 

4. Testimony of Joseph O. Eastlack, Secretary of the New York Metropolitan 
Milk Distributors’ Bargaining Agency, pp. 1798-1812 of the record of hearing held 
in Albany, New York, on May 24, 1988 (AMA Docket AO 71). 

5. Testimony of Joseph O. Eastlack, Secretary of the New York Metropolitan 
Milk Distributors’ Bargaining Agency, pp. 1829-1833 of the record of hearing held 
in Albany, New York, on June 4, 1938 (AMA Docket AO 71). 

6. Testimony of J. A. Coulter, Treasurer of the Dairymen’s League, pp. 1846- 
1849 of the record of hearing held in Albany, New York, on June 4, 1938 (AMA 
Docket AO 71). 

7. Testimony of Joseph O. Eastlack, Secretary of the New York Metropolitan 


Milk Distributors’ Bargaining Agency, pp. 1977-1981 of the record of hearing held 
in Albany, New York, on June 7, 1938 (AMA Docket AO 71). 

8. Testimony of J. A. Coulter, Treasurer of the Dairymen’s League, pp. 246 of 
the record of hearing held in Albany, New York, on May 16 (AMA Docket AO 71). 


VI. Score or ORDER—DEFINITIONS OF HANDLER AND PRODUCER, ETc. 


1. Exhibit No. 8, pp. 110-111.—“Statement Concerning the New York Metro- 
politan Milk Market and the Proposed Marketing Agreement and Proposed 
Order’, prepared by the Dairy Section, Division of Marketing and Marketing 
Agreements, Agricultural Adjustment Administration, U. 8. D. A. [Introduced at 
the hearing held in Albany, New York, on May 16, 1988 (AMA Docket AO 71).] 

2. Testimony of Aaron H. Rubenfeld, Treasurer of the New York Metropolitan 
Milk Distributors’ Bargaining Agency, pp. 1103-1112 of the record of hearing held 
in New York City, New York, on May 24, 1938 (AMA Docket AO 71). 
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8. Testimony of Dr. C. R. Roberts, Assistant Production Manager, Sheffield 
Farms Company, pp. 1137-1156 of the record of hearing held in New York City, 
New York, on May 24, 1938 (AMA Docket AO 71). 

4. Testimony of Julius Marcus, President of Milk Industries, Inc., pp. 1825— 
1334 of the record of hearing held in New York City on May 25, 1938 (AMA Docket 
AO71). , 

5. Testimony of Dr. C. R. Roberts, Assistant Production Manager, Sheffield 
Farms Company, pp. 1702-1706 of the record of hearing held at Albany, New 
York, on June 3, 1988 (AMA Docket AO 71). 

6. Testimony of Aaron H. Rubenfeld, Treasurer of the New York Metropolitan 
Milk Distributors’ Bargaining Agency, pp. 1813-1816 of the record of hearing 
held in Albany, New York, on June 4, 1938 (AMA Docket AO 71). 

7. Testimony of Selleck S. Cronk, representing Sheffield Producers Assn., pp. 
1839-1840 of the record of hearing held at Albany, New York, on June 4, 1938 
(AMA Docket AO 71). 

8. Testimony of Herbert Seeley, a director of the Dairymen’s League, pp. 
862-869 of the record of hearing held at Elmira, New York, on June 4, 1938 
(AMA Docket AO 71). 

9. Testimony of Frank Lent, member of the Lawyers Committee of the New 
York Metropolitan Milk Producers’ Bargaining Agency, pp. 861-862 of the record 
of hearing held at Elmira, New York, on May 19, 1988 (AMA Docket AO 71). 

10. Statement of Edmund F. Cooke, counsel for the New York Metropolitan 
Milk Producers’ Bargaining Agency, pp. 42-50 of the record of hearing held at 
Albany, New York, on May 16, 1988 (AMA Docket AO 71). 

11. Testimony and discussion on pp. 980-932 of the record of hearing held at 


New York City, New York, on May 20, 1938 (AMA Docket AO 71). 


VII. Prictne or MILK FoR CREAM IN “SpecraL CREAM AREA”, WHICH WAS 
ForMERLY CLAss II-A UNPRICED 


1. Testimony of Fred Sexauer,* president of the Dairymen’s League, pp. 93-113 
of the record of hearing held at Albany, New York, on October 10-11, 1989 (AMA 
Docket AO 71-A-2). 

2. Proposed Amendments, Exhibit No. 1 of the record of hearing held at Albany, 
New York, on October 10-11, 1989, and at New York City, New York, on Octo- 
ber 16-20, 1989 (AMA Docket AO 71-A-2). 


VIII. TERMINATION OF EXEMPTION FROM PRICING PROVISIONS FOR PORTION OF 
SURPLUS CLASSES 


1. Discussion of various persons relative to above subject, pp. 118-130 of the 
record of hearing held at Albany, New York, on October 10-11, 1939, and at 
New York City, New York, on October 16-20, 1989 (AMA Docket AO 71-A-2). 

2. Testimony of Stanley Piseck,** representing Independent Milk Producers’ 


O77 


Committee and the Poland Milk Producers Association, pp. 527-552 of the record 
of hearing held at New York City, on October 18, 1989 (AMA Docket AO 71—A-2). 


*By agreement of counsel for petitioner and for respondent, it was stipulated at that 
portion of the hearing held at Washington, D. C., on August 27, 1946, that the testimony 
referred to and introduced was the testimony of Frank Lent, member of the Lawyers Com- 
mittee of the New York Metropolitan Milk Producers’ Bargaining Agency, instead of that 
of Fred Sexauer. 

**By agreement of counsel for petitioner and for respondent, it was stipulated at that 
portion of the hearing held at Washington, D. C., on August 27, 1946, that the testimony 
referred to and introduced was the testimony of Joseph O. Eastlack, Secretary of the New 
York Metropolitan Milk Distributors’ Bargaining Agency, instead of that of Stanley Piseck. 
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IX. Pricine or Crass I MitK Sorp OUTSIDE OF MARKETING AREA 


1. Testimony of Frank Lent, member of the Lawyers Committee of the New 
York Metropolitan Milk Producers’ Bargaining Agency, p. 47 of the record of 
hearing held at Albany, New York, on October 10-11, 1939, and at New York City, 
New York, on October 16-20, 1989 (AMA Docket AO 71—A-2). 

2. Testimony of Frank Lent, member of the Lawyers Committee of the New 
York Metropolitan Milk Producers’ Bargaining Agency, pp. 124-134 of the record 
of hearing held at Albany, New York, on October 10-11, 1939, and at New York 
City, New York, on October 16-20, 1989 (AMA Docket AO 71-A-2). 

3. Testimony of J. A. Rogers, Secretary of the New Jersey Milk Control Board, 
pp. 375-452 of the record of hearing held at Albany, New York, on October 10-11, 
1939, and at New York City, New York, on October 16—20, 1989 (AMA Docket AO 
71-A-2). 

4. Testimony of E. W. Currie, pp. 456-481 of the record of hearing held at 
Albany, New York, on October 10-11, 1939, and at New York City, New York, on 
October 16-20, 1939 (AMA Docket AO 71—A-2). 

5. Testimony of Joseph O. Eastlack, Secretary of the New York Metropolitan 
Milk Distributors’ Bargaining Agency, pp. 527-534 of the record of hearing held 
at Albany, New York, on October 10-11, 1939, and at New York City, New York, 
on October 16-20, 1939 (AMA Docket AO 71-A-2). 

6. Exhibit No. 4.—“A Compilation of Statistical Material Concerning Prices for 
Milk Under Order No. 27,” prepared by the Dairy Section, Division of Marketing 
and Marketing Agreements, U. S. D. A., introduced at the hearing held at Al- 
bany, New York, on October 10-11, 1939, and at the hearing held in New York 
City, New York, on October 16-20, 1989 (AMA Docket AO 71-A-2). Tables 1, 2, 3, 
6, 23, 25-31, inclusive, and 33-35, inclusive. 

7. Exhibit No. 5—Same as Exhibit No. 4, paragraph 6 above, (dated September 
1939) — Tables 60-65, inclusive, and Figures 13-36, inclusive, introduced at the 
hearing held at Albany, New York, on October 10-11, 1939, and at the hearing 
held in New York City, New York, on October 16-20, 19389 (AMA Docket AO 
71-A-2). 

X. MISCELLANEOUS 


1. Proposed Amendment, Exhibit No. 1, introduced at record of hearing held at 
New York City on February 29, 1940, and March 1-2, 1940 (AMA Docket AO 
71-A-3). 

2. Testimony of Frank B. Lent, member of Lawyers Committee of the New York 
Metropolitan Milk Producers’ Bargaining Agency, pp. 58-60, of the record of hear- 
ing held at New York City, New York, on February 29, 1940, and March 1-2, 
1940 (AMA Docket AO 71-A-3). 

3. Testimony of John S. Pfautz, Director of the Division of Research, Penn- 
sylvania Milk Control Commission, pp. 162-166, 170-171, 177-180, of the record 
of hearing held at New York City, New York, on February 29, 1940, and March 
1-2, 1940 (AMA Docket AO 71-A-3). 

4, Pricing of outside Class I milk: Testimony of R. A. Rogers, or J. A. Rogers, 
Secretary of the New Jersey Milk Control Board, pp. 144-154 of the record of 
hearing held in New York City, New York, on February 29 and March 1-2, 1940 
(AMA Docket AO 71-A-3). 

5. Exhibit No. 4, Tables 29 and 30.—A Compilation of Statistical Material 
Concerning Prices for Milk Under Order No. 27, prepared by the Dairy Section, 
Division of Marketing and Marketing Agreements, U. S. D. A., introduced at the 
hearing held in New York City, New York, on February 29, 1940, and March 1-2, 
1940 (AMA Docket AO 71-A-3). 
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XI. Pricine or OuTSIDE CLass I MiLtK 


1. Testimony of Frank E. Coho, Deputy Attorney General of Pennsylvania, 
pp. 239-240 of the record of hearing held in New York City, New York, on October 
7, 8, 15, and 16, 1940 (AMA Docket AO 71-A-4). 

2. Testimony of John S. Pfautz, director of Division of Research, Pennsylvania 
State Milk Control Commission, pp. 241-269 of the record of hearing held in New 
York City on October 7, 8, 15, and 16, 1940 (AMA Docket AO 71-A-4). 

8. Testimony of Isadore Eisenstein, representing himself and Rockdale Cream- 
ery Corporation of New York City, pp. 184-186 and pp. 216-220 of the record of 
hearing held in New York City on October 7, 8, 15, and 16, 1940 (AMA Docket 
AO 71—A-4). 

4. Testimony of Archie Wright, Chairman of the Dairy Farmers’ Union, pp. 
736-738 of the record of hearing held at Albany, New York, on October 11, 1940 
(AMA Docket AO 71-A-4). 

5. Testimony of Dr. Leland Spencer, Professor of Marketing, New York State 
College of Agriculture, pp. 896-897 of the record of hearing held at Albany, New 
York, on October 11, 1940 (AMA Docket AO 71—A-4). 

6. Testimony of Joseph O. Eastlack, Secretary of the New York Metropolitan 
Milk Distributors’ Bargaining Agency, pp. 1215-1218 of the record of hearing 
held at New York City, New York, on October 16, 1940 (AMA Docket AO 71—A-4). 

7. Exhibit No. 4.—Proposed amendment introduced at the hearing at New York 
City, New York, on October 7, 1940 (AMA Docket AO 71-A-4). 

8. Exhibit No. 6, Tables 55, 58, and 59.—A Compilation of Statistical Material 
Covering Order No. 27 and the New York Metropolitan Milk Marketing Area 
(October 1940), prepared by the Dairy Division, Surplus Marketing Administra- 
tion, U. S. D. A. [Introduced at the hearing held at New York City, New York, 
on October 7, 1910 (AMA Docket AO 71-A-4).] 

9. Exhibit No. 9.—Tables showing receipts and area of sale of milk from New 
York approved plants located in New Jersey. [Introduced at the hearing held 
in New York City, New York, on October 16, 1940 (AMA Docket AO 71-A-4).] 

10. Exhibit No. 2—‘The Surplus Problem in the Northeastern Milksheds”, by 
Leland Spencer, Professor of Marketing, New York State College of Agriculture 
(Bulletin No. 24, New York State College of Agriculture—April 1938). [Intro- 
duced at the hearing held in New York City, New York, on October 15, 1940 
(AMA Docket AO 71-—A-4).] 


(A. D. 1534) 


In re EADINGTON FruIT COMPANY ET AL. AMA Doc. No. 66-6. Decided July 31, 
1947. 


Dismissal—Petition for Amendment of Order No. 66—Request for Stay of 
Operation of Order—Petition Ordered To Be Sent to Assistant Administra- 
tor, Production and Marketing Administration 


Where petitioners filed a petition to amend Order No. 66 regulating the handling 
of oranges grown in the State of California or in the State of Arizona, 
including a request for a stay of operation of the order, and the Production 
and Marketing Administration filed an application to dismiss the petition, 
it is ordered, upon consent of petitioners, that the petition be dismissed as 
a petition under section 8c (15) (A) of the act and that it be sent to the 
Assistant Administrator as a petition to amend the order. 
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Mr. Ivan G. McDaniel of Los Angeles, California, for petition. Messrs. Clarence 
H, Girard and Harry Platnik, for Fruit and Vegetable Branch, Production 
and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER DISMISSING PETITION 


On June 24, 1947, a petition was filed on behalf of a group of ship- 
pers all of whom the petition states to be handlers of oranges under 
Order No. 66, regulating the handling of California and Arizona 
oranges and issued under the Agricultural Adjustment Act (1933), as 
amended, and as reenacted and amended by the Agricultural Market- 
. ing Agreement Act of 1937 (7 U. S. C. 601 et seg.). The petition is 
entitled, “Petition for Amendment of Order under Administrative 
Procedure Act and Section 15 A of the Marketing Agreement Act of 
1937, as Amended.” On July 11, 1947, the Production and Market- 
ing Administration filed an application to dismiss the petition. The 
application to dismiss recites that the petition was not filed in accord- 
ance with the rules of practice (7 CFR, Supps., 900.50 et seq.; 11 
F, R. 7737; 12 F. R. 1162) and asks that, for a number of reasons, 
the petition be dismissed insofar as it purports to be a petition under 
section 8c (15) (A) of the act. The application to dismiss points 
out in general that the 8c (15) (A) proceeding is not the proper 
proceeding in which to secure amendments to orders under the act but 
is limited to questions involving the legality or validity of orders or 
their administration. 

On July 29, 1947, a letter was received from petitioners’ counsel of 
record stating that he was authorized to consent to dismissal of the 
petition as a petition under section 8c (15) (A) of the act, including 
petitioners’ request for a stay of the operation of the order. The 
letter asks that the petition be transferred to the Assistant Adminis- 
trator of the Production and Marketing Administration for consid- 
eration as a petition to amend the order. 

Accordingly, the petition is dismissed as a petition under section 
8c (15) (A) of the act and shall be sent to the Assistant Administrator, 
Production and Marketing Administration, as a petition to amend 
the order. 


(A. D. 1535) 
In re GENERAL Foops CORPORATION ET AL. CEA Doc. No. 34. Decided July 11, 1947. 


Denial of Further Argument on Petitions for Reconsideration on Question of 
Respondents’ Violation of Act—Modification of Prior Order—Effective Sus- 
pension of Respondents’ Registrations not Required 


Upon consideration of the respondents’ petitions for reconsideration of the order 
of April 28, 1947, it is concluded that there should be no further argument 








nce 
ion 
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or no change in the findings and conclusions of the decision and order of 
April 28, 1947, with reference to respondents’ violation of the act, but, exam- 
ining again the ordered sanctions, it is determined that the effective sus- 
pension of the respondents’ registrations as futures commission merchants 
and as floor broker in addition to suspension of the trading privileges of 
respondents for their own accounts is not required and, accordingly, that 
part of the decision and order of April 28, 1947, inconsistent herewith, is 
modified as ordered herein.* 











Rooks and Freeman, of Chicago, Illinois, for respondents Daniel F. Rice and 
Daniel F. Rice & Company. Bowden, Taylor & Norville, of Chicago, [linois, 
for Lawrence J. Ryan. Messrs. Howard W. Vesey and William A. Clineburg, 
of Washington, D. C., for Philip R. O’Brien. Mr. Ben Ivan Melnicoff for 
Commodity Exchange Authority. 









Decision by Thomas J. Flavin, Judicial Officer. 







DECISION AND ORDER ON PETITIONS FOR RECONSIDERATION 





On April 28, 1947 (6 A. D. 288), a decision and order were entered 
in this disciplinary proceeding under the Commodity Exchange Act 
(7 U. S. C. Chapter 1) finding and concluding mainly (1) that re- 
spondents Daniel F. Rice, Daniel F. Rice and Company, Philip R. 
O’Brien, and Lawrence J. Ryan in violation of the act collectively and 
individually attempted to manipulate the price of rye futures on the 
Chicago Board of Trade and actual rye on and subject to the rules of 
the Chicago Board of Trade and to corner such futures and actual 
rye and (2) that all respondents in violation of the act collectively 
and individually attempted to and did manipulate the price of rye 
futures on the Chicago Board of Trade and actual rye on or subject 
to the rules of the Chicago Board of Trade by virtue of a two-million 
bushel transaction in rye in May 1944. 

All contract markets were ordered to refuse Daniel F. Rice and 
Daniel F. Rice and Company all ‘trading privileges thereon for a 
period of six months, to refuse all trading privileges to General Foods 
Corporation, Charles W. Metcalf, and Philip R. O’Brien for a 
period of 30 days, and to refuse all trading privileges to Lawrence J. 
Ryan for a period of 10 days. The registration of Daniel F. Rice and 
Company as a futures commission merchant was ordered suspended 
for a period of six months, the registration of Philip R. O’Brien as a 
floor broker for 30 days, and the registration of Lawrence J. Ryan as 
a futures commission merchant for 10 days. 

All respondents filed petitions for reconsideration except General 
Foods Corporation and Metcalf who sought immediate judicial re- 
view. The effective date of the order of April 28, 1947, was postponed 
as to the respondents who filed petitions for reconsideration pending 































*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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action upon the petitions (6 A. D. 415, 416). Complainant filed 
answers to the petitions for reconsideration. The Rice respondents 
and O’Brien filed replies to complainant’s answers. 

In general, the petitions for reconsideration, as well as the Rice 
respondents’ replies to the complainant’s answers to the petitions for 
reconsideration, attempt to isolate, to examine separately and to give 
a possible and legitimate explanation for each of the facts and circum- 
stances that led to the findings and conclusions of violations of the act. 
While it may be that our findings and conclusions are not beyond 
controversy, it was not only the facts and circumstances but their 
combination and concatenation that resulted in the findings and con- 
clusions made. I am not persuaded by the petitions for reconsideration 
that there should be any other further argument or that any change 
should be made in the findings and conclusions of the decision and 
order of April 28, 1947, to the effect that respondents violated the act. 

However, prior to that decision and order, the question as to what 
sanctions should be imposed for violations found was subordinated 
by the parties to the principal issues as to whether respondents vio- 
lated the act. Examining again the ordered sanctions in the light of 
the nature and history of the case, the sanctions ordered in other 
proceedings under the Commodity Exchange Act and the Grain 
Futures Act, and the far reaching effects of the suspension of re- 
spondents’ registrations, it is concluded that effective suspension of 
the respondents’ registrations in addition to suspension of the trading 
privileges of respondents (who appear to be active and sizable traders 
on their own accounts) is not required. 

Accordingly, that part of the decision and order of April 28, 1947, 
inconsistent herewith is modified and that the order as modified may 
be clear, the following is substituted for the heading “Order” that 
appeared in the decision and order of April 28, 1947: 


ORDER 


1. All contract markets shall refuse respondents Daniel F. Rice 
and Daniel F. Rice and Company trading privileges thereon for a 
period of six months and shall refuse respondents General Foods 
Corporation, Charles W. Metcalf and Philip R. O’Brien trading privi- 
leges thereon for a period of 30 days and shall refuse respondent 
Lawrence J. Ryan trading privileges thereon for a period of 10 days. 
The refusal of trading privileges ordered extends only to the trading 
privileges of respondents for their own accounts and does not order 
refusal of trading privileges of Daniel F. Rice and Company and 
Lawrence J. Ryan as futures commission merchants or Philip R. 


1As to General Foods and Metcalf the Circuit Court of Appeals for the Seventh Circuit 
entered a stay order on May 9, 1947. See 6A. D. 417, 418. 
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O’Brien as floor broker, acting on behalf of bona-fide customers who 
will not include, of course, any of respondents during the period for 
which trading privileges for their own accounts are ordered to be 
refused by the contract markets. 

2. The registration of Daniel F. Rice and Company as a futures 
commission merchant is suspended for a period of six months, the 
registration of Philip R. O’Brien as a floor broker is suspended for 
30 days, and the registration of Lawrence J. Ryan as a futures com- 
mission merchant is suspended for 10 days, but these suspensions are 
suspended. However, in the event any of these respondents is found 
after notice and opportunity for hearing to have violated the act or 
regulations during the period of suspension ordered for him but sus- 
pended, such suspension of registration may be taken into account in 
evaluating the sanction for any such subsequent violation. 

3. The refusals of trading privileges prescribed shall begin on the 
40th day after this date. 

4, All charges contained in the complaint not found to be established 
are dismissed as far as this proceeding is concerned. 

5. Copies hereof shall be served on the parties or their counsel of 
record and on each contract market. 


(A. D. 1536) 


In re St. Louis NATIONAL STockyArDS CoMPANY. P&S Doc. No. 1246. Decided 
July 10, 1947. 


Extension of Time for Distribution of Impounded Funds and Closing of 
Special Bank Account 


Upon the recommendation of Production and Marketing Administration, the time 
for distribution by respondent of impounded funds is extended 6 months 
from July 24, 1947, and closing of the special bank account containing the 
impounded funds is postponed until March 30, 1948.* 

Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Administra- 
tion. Mr. Jos. G. Sheaffer, of National Stock Yards, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER 


In this proceeding under the Packers and Stockyards Act, 1921 
(7 U. S. C. 181 et seg.), rates and charges were prescribed for the 
respondent in an order issued on May 9, 1946 (5 A. D. 338). The 
order of May 9, 1946, followed a reopening of the proceeding and re- 
consideration of the order of December 7, 1943 (2 A. D. 664). During 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—EKd. 
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the period of reopening and reconsideration, differences between 
charges being collected and those prescribed by the order of December 
7, 1943, were ordered impounded on the basis of a stipulation dated 
January 4, 1944 (3 A.D.1). The order of July 24, 1946 (5 A. D. 534), 
allowed the respondent six months from the date thereof to make dis- 
tribution of the impounded funds pursuant to the stipulation referred 
to. This time was subsequently extended for an additional period of 
six months by the order of January 9, 1947 (6 A. D. 3.). 

By memorandum, the Production and Marketing Administration 
has reported the progress of the respondent in making distribution of 
the impounded funds. It appears that the respondent has been rea- 
sonably diligent in attempting to make distribution, but that the re- 
spondent will require an additional extension of 6 months within 
which to make distribution. The Production and Marketing Ad- 
ministration has so recommended. 

“Accordingly, the time for distribution is extended 6 months, and the 
respondent will have 6 months from July 24, 1947, to complete dis- 
tribution of the impounded funds. 

The order of July 24, 1946, swpra, in the expectation that distribu- 
tion of impounded funds would be completed by July 24, 1947, au- 
thorized the respondent to close the account one year after the date 
of that order and to take any funds then remaining in the account, 
without prejudice to the right of any person to whom funds are due, 
to collect such funds from the respondent after the closing of the 
account. In view of the foregoing extension of time for the distribu- 
tion of impounded funds, the Production and Marketing Adminis- 
tration has requested that the closing of the special bank account be 
delayed until a reasonable time after the time provided for distribu- 
tion in order to allow presentation and clearance of distribution 
checks. This request is reasonable, and accordingly it is ordered that 
the closing of the special bank account may not be made by the re- 
spondent prior to March 30, 1948, and if thereafter made, such clos- 
ing shall be subject to the conditions recited in the order of July 24, 
1946, supra. 

This order shall take effect 10 days after its date. 


(A. D. 1537) 


In re MARKeEtT AGENCIES AT THE UNION STOCK YARDS, CHICAGO, ILLINOIS. P&S Doc. 
No. 402. Decided July 14, 1947. 


Extension of Rates and Charges 


Upon request of respondents and recommendation of the Livestock Branch, 
Production and Marketing Administration, the provisions of the order of 
August 1, 1946, as modified by the order of October 11, 1946, are continued 
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in effect to and including September 2, 1947, the present order to take effect 
on August 2, 1947. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Administra- 
tion. Messrs. Ralph A. Walter and H. R. Park, of Chicago, Illinois, for 


market agencies. Mr. D. L. Swanson, of Chicago, Nlinois, for Chicago Pro- 
ducers Commission Association. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER 


The respondents are now operating under supplemental orders is- 
sued August 1, 1946 (5 A. D. 592), and October 11, 1946 (5 A. D. 748), 
providing for publication and filing of certain rates and charges for 
services and the assessment of these rates to and including August 2, 
1947. 

Respondents have filed a petition requesting that the rates now in 
effect be extended “for an additional month beyond August 2, 1947”. 
The Livestock Branch, Production and Marketing Administration, 
has filed an answer recommending that the provisions of the order of 
August 1, 1946, supra, as modified by the order of October 11, 1946, 
supra, be extended to and including September 2, 1947. Notice of 
the petition was published in the Federal Register on June 25, 1947 
(12 F. R. 4121), and no objection to the action has been filed. 

Accordingly, the provisions of the order of August 1, 1946, supra, 
as modified by the order of October 11, 1946, supra, are continued in 
effect to and including September 2, 1947, unless changed before 
that date. 

This order shall become effective on August 2, 1947. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1538) 


In re CLEVELAND UNION STOCKYARDS CoMPANY. P&S Doc. No. 442. Decided 
July 16, 1947. 


Extension of Temporary Rates and Charges 


Upon request of respondent and recommendation of the Livestock Branch, Pro- 
duction and Marketing Administration, the provisions of the order of 
August 7, 1946, are continued in effect to and including August 12, 1948, the 
present order to take effect on August 12, 1947. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Administra- 
tion. Mr. Philip H. Coad, of Cleveland, Ohio, for respondent. 
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Decision by Thomas J. Flavin, Judicial Officer. 
SUPPLEMENTAL CONSENT ORDER 


The respondent is now operating under a supplemental order issued 
August 7, 1946 (5 A. D. 596), providing for publication and filing of 
certain rates and charges and the assessment of these rates and charges 
to and including August 12, 1947. 

The respondent has filed a petition requesting that the rates and 
charges now in effect be continued in effect to and including August 
12, 1948. The Livestock Branch, Production and Marketing Admin. 
istration has filed an answer recommending that the petition be 
granted. Notice of the petition was published in the Federal Register 
on June 24, 1947 (12 F. R. 4080), and no objection has been filed. 

Accordingly, the order of August 7, 1946, supra, is continued in 
effect to and including August 12, 1948, unless changed before that 
date. 

This order shall become effective on August 12, 1947. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 


( A.D. 1539) 
In re Epwarp R. Hersotp. P&S Doc. No. 1752. Decided July 18, 1947. 
Request for Order to Reopen Proceeding Granted 


Since it appears from the record that the respondent did not receive actual 
notice of the date of the hearing, held on February 19, 1947, the respondent’s 
request for an order reopening the proceeding is granted for the limited pur- 
pose of affording him an opportunity to present evidence on his own behalf 
and to exercise his right to cross-examine complainant’s witnesses. * 


Mr. Thomas J. Carroll, of Chicago, Illinois, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer. 


ORDER REOPENING PROCEEDING 


On May 16, 1947, the respondent filed a petition which, among 
other things, requested that the proceeding herein be reopened in order 
to afford him an opportunity to present evidence on his own behalf 
bearing upon the matters charged in the complaint and to cross- 
examine the complainant’s witness who testified at the hearing. It is 
averred in the petition that the respondent did not receive actual notice 
of the date of the hearing, which was held on February 19, 1947, and 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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that on the date thereof the respondent was in Florida seeking relief 
from a pleurisy condition of many years standing. It appears from 
the record that notice of the hearing was received and acknowledged 
by the respondent’s clearing agency which failed to forward it to the 
respondent or advise him of its receipt. 

Accordingly, the proceeding is ordered reopened for the limited pur- 
pose of affording the respondent an opportunity to present evidence 
on his cewn behalf and to exercise his right to cross-examine complain- 
ant’s witnesses. ‘The examiner shall set the matter down for hearing at 


an early date. 


(A. D. 1540) 


In re MARKET AGENCIES AT UNION Stock Yarps, OcpEN, UTAH. P&S Doc. No. 456. 
Decided July 21, 1947. 


Continuation of Rates and Charges 


Upon request of respondents and recommendation of the Livestock Branch, Pro- 
duction and Marketing Administration, the provisions of the order of August 
21, 1946 are continued in effect to and including August 21, 1948, the present 
order to take effect on August 21, 1947. 

Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Messrs. McFarland & Sellers, of Washington, D. C., for respondents, 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER 


The respondents are now operating under an order issued on August 
21, 1946 (5 A. D. 605), which became effective on August 23, 1946. 
This order conditionally authorized the publication of a tariff making 
effective certain rates and charges set out in the order. 

On June 19, 1947, the respondents filed a petition requesting that the 
rates and charges provided for by the order be continued in effect until 
August 21, 1948, unless changed before that time. On July 8, 1947, 
notice of this petition was published in the Federal Register (12 F. R. 
4444), and the Livestock Branch answered the petition recommending 
that the petition be granted. No objection to the petition has been 
filed. 

Accordingly, the provisions of the order of August 21, 1946, are con- 
tinued in effect to and including August 21, 1948. 

This order shall become effective on August 21, 1947. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 

758407 —47——3 
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(A. D. 1541) 





In re GrorcE J. GREENWOOD, DoING BUSINESS AS GREENWOOD COMMISSION COMPANY, 
P&S Doc. No. 1783. Decided July 24, 1947. 







Dismissal—Voluntary Cancellation of Registration 





Disciplinary proceeding instituted against respondent for failure to render reason- 
able selling services and for unfair, unjustly discriminatory, and deceptive 
practices and devices, dismissed, without prejudice, after respondent’s regis- 
tration had been cancelled at his request.* 







Mr. Elmer J. Scott for Production and Marketing Administration. Mr. H. R. 


Park, of Chicago, Illinois, for respondent. 


Decision by Thomas J, Flavin, Judicial Officer. 






ORDER OF DISMISSAL 







This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seg.), in which the respondent 
is charged with having failed to render reasonable selling services and 
with having engaged in and used unfair, unjustly discriminatory, 
and deceptive practices and devices contrary to the provisions of the 
Act and the Regulations issued pursuant thereto. 

After the Order of Inquiry and Notice of Hearing was served upon 
the respondent, the respondent requested cancellation of his registra- 
tion as a market agency under the Packers and Stockyards Act and 
such registration has now been cancelled. In view of that fact, the 
Production and Marketing Administration has requested that this 
proceeding be dismissed without prejudice. 

Accordingly, it is ordered that this proceeding shall be dismissed 
without prejudice. 

















(A. D. 1542) 









P&S Doc. 










In re P. T. DOLAN, Dorne BuSINEss AS DOLAN, LUDEMAN & COMPANY. 
No. 1786. Decided July 24, 1947. 


Dismissal—Voluntary Cancellation of Registration 









Disciplinary proceeding instituted against respondent for having engaged in 
unfair, unjustly discriminatory, and deceptive practices and devices and for 
having unlawfully divided commissions received on consignments of livestock 
handled by respondent for another market agency, dismissed, without preju- 
dice, after latter’s registration had been cancelled at its request.* 


Mr. Elmer J. Scott for Production and Marketing Administration. 
Park, of Chicago, Illinois, for respondent. 








Mr. H. R. 







*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 et seg.), in which the respondent 
is charged with having engaged in and used unfair, unjustly discrimi- 
natory, and deceptive practices and devices contrary to the provisions 
of the act and the regulations issued pursuant thereto in connection 
with consignments of livestock handled for the Greenwood Commis- 
sion Company and with having unlawfully divided commissions re- 
ceived on consignments of livestock handled for the Greenwood Com- 
mission Company with George J. Greenwood. It now appears that 
the registration of George J. Greenwood, doing business as a market 
agency under the firm name of Greenwood Commission Company, has 
been cancelled. In view of that fact, the Production and Marketing 
Administration has requested that this proceeding be dismissed with- 
out prejudice. 

Accordingly, it is ordered that this proceeding be dismissed without 
prejudice. 


(A. D. 1543) 


In re MARKET AGENCIES AT THE UNION Srock Yarbds, CHIcAGO, LLLINOIs. P&S 
Doc. No. 402. Decided July 28, 1947. 


Extension of Rates and Charges 


Upon request of respondents and recommendation of the Livestock Branch, Pro- 
duction and Marketing Administration, the provisions of the order of August 
1, 1946, as modified by the order of October 11, 1946 are continued in effect 
to and including October 2, 1947, the present order to take effect on September 
2, 1947. 

. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Messrs. Ralph A. Walter and H. R. Park, of Chicago, Illinois, for 
market agencies. Mr. D. L. Swanson, of Chicago, Llinois, for Chicago Pro- 
ducers Commission Association. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER 


The respondents are now operating under supplemental orders issued 
August 1, 1946 (5 A. D. 592), and October 11, 1946 (5 A. D. 748), pro- 
viding for publication and filing of certain rates and charges for serv- 
ices and the assessment of these rates to and including August 2, 1947. 

Upon petition and answer, an order was issued July 14, 1947, con- 
tinuing the provisions of the order of August 1, 1946, supra, as modi- 
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fied by the order of October 11, 1946, supra, in effect to and including 
September 2, 1947, unless changed before that date. 

Respondents have filed petitions requesting that the rates now in 
effect be further extended to October 2, 1947. The Livestock Branch 
has filed an answer recommending that the petitions be granted. A 
notice of these petitions was published in the Federal Register on 
July 12, 1947 (12 F. R. 4653), and no objection to the proposed action 
has been filed. 

Accordingly, the provisions of the order of August 1, 1946, supra, 
as modified by the order of October 11, 1946, supra, are continued in 
effect to and including October 2, 1947, unless changed before that 
date. 

This order shall become effective on September 2, 1947. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 
















(A. D. 1544) 





In re BowrEs Livestock CoMMISSION CoMPANY. P&S Doc. No. 1647 decided July 
31, 1947. 






Dismissal of Petition for Reconsideration and Reopening of Proceeding— 
Period of Suspension of Registration Reduced 










Upon examination of the entire record in this proceeding, the respondent’s petition 
for reconsideration and reopening is dismissed, except that the period of 
suspension of respondent’s registration provided for in the order of December 
20, 1946, is reduced from 15 to 10 days; otherwise, no change should be made 
in the decision and order of December 20, 1946. 








Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. Alexander McKie, Jr., of Omaha, Nebraska, for respondent. 






Decision by Thomas J. Flavin, Judicial Officer. 
SUPPLEMENTAL ORDER 


On December 20, 1946 (5 A. D. 886), an order was entered in this 
proceeding suspending respondent’s registration as a market agency 
for a period of 15 days. On January 9, 1947, respondent filed a peti- 
tion for reconsideration of the order and to reopen the proceeding for 
briefs and oral argument. Pending action on the petition for reconsid- 
eration, the effective date of the suspension order was postponed on 
January 14, 1947 (6 A. D. 5). On January 31, 1947, the Livestock 
Branch, Production and Marketing Administration, filed an answer to 
the petition to reconsider and to reopen. The answer opposed any re- 
consideration of the decision and order of December 20, 1946, and also 
opposed any reopening of the proceeding for argument. 
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Examination of the entire record in the proceeding including the 
petition for reconsideration and reopening, together with the answer 
thereto, leads to the conclusion that no change should be made in the 
decision and order of December 20, 1946, except in connection with the 
period of suspension. The period of suspension previously ordered is 
reduced to 10 days. The order of January 14, 1947, postponing the 
effective date of the suspension is vacated, and, effective on the 30th 
day after the date of this order respondent’s registration as a market 
agency at the Union Stockyards, Omaha, Nebraska, is suspended for a 
period of 10 days. Otherwise the petition for reconsideration and to 
reopen the proceeding is dismissed. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 


(A. D. 1545) 


JoHN H. PostEL v. MATHEW MeRcurIO. PACA Doc. No. 4740. Decided July 2, 1947. 
Cancellation of Contract—Failure To Pay Brokerage Fee—Default 


Where respondent purchased, through complainant as broker, several carlots of 
produce and thereafter the broker, at respondent’s request, induced the shipper 
to accept cancellation of two of the carloads purchased, with the understand- 
ing that respondent would pay the brokerage on the cancelled cars, and 
respondent failed to pay complainant the brokerage fee on any of the cars 
purchased or to answer the formal complaint filed against him, it is held, 
that respondent’s failure to file an answer is deemed to be an admission 
of the truth of the allegations of the complaint as provided by the rules 
of practice, and his failure to pay complainant the agreed brokerage fee 
is a violation of section 2 of the act which entitles complainant to an award 
of reparation in the amount of the agreed brokerage charge.* 

Mr. John H. Postel, of Pittsburgh, Pennsylvania, complainant pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINAR¢ STATEMENT 


By formal complaint filed March 20, 1947, pursuant to the provi- 
sions of the Perishable Agricultural Commodities Act, 1930 (7 U.S. C. 
1940 ed. 499a, et seqg.), John H. Postel, of Pittsburgh, Pennsylvania, 
instituted this reparation proceeding against Mathew Mercurio, of 
Youngstown, Ohio, for failure to pay brokerage allegedly due the com- 
plainant by reason of services rendered in connection with the purchase 
and sale of several carlots of produce. Complainant alleges that on 
or about January 28, 1946, respondent employed complainant as his 
broker to negotiate the purchase of a carload of apples, and on that 
date complainant did negotiate for respondent the purchase of a car of 
apples shipped in interstate commerce to and accepted by respondent. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Complainant further alleges that on or about February 13, 1946, re- 
spondent employed complainant as broker to negotiate on respond- 
ent’s behalf the purchase of one carload of apples and one carload of 
potatoes, and that on said date complainant did negotiate for respond- 
ent in interstate commerce the purchase of a car of apples and a car of 
potatoes; that under date of February 21, 1946, respondent telephoned 
complainant and requested him to prevail upon the shipper to accept 
cancellation of the latter purchases, with the understanding that re- 
spondent would pay the brokerage on both cars; that following this 
telephone conversation, complainant did induce the shipper to accept 
cancellation of the two cars of produce purchase on February 13, but 
that respondent failed, neglected and refused to pay the brokerage on 
both these cars, as well as on the first car of apples purchased Janu- 
ary 28, and that there is due and owing to complainant from the re- 
spondent the aggregate amount of $85. 

A copy of the formal complaint and a copy of the report of investiga- 
tion were served upon respondent by registered mail on May 2, 1947. 
At the same time and as a part of such service by mail, respondent was 
notified in writing that his answer to the formal complaint should be 
filed within 20 days from receipt of such notice and that, in accordance 
with section 47.8 (c) of the rules of practice, failure to file an answer 
would be deemed to be an admission of the allegations of the com- 
plaint. No answer to the formal complaint was filed by respondent 
and the proceeding is disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant is an individual, John H. Postel, doing business as a 
broker and distributor, whose address is 325 Catanzaro Building, 21st 
and Smallman Streets, Pittsburgh, Pennsylvania. 

2. Respondent is an individual, Mathew Mercurio, whose address is 
201 West Front Street, Youngstown, Ohio. At the time of this trans- 
action respondent was licensed as a dealer under the act. 

3. On January 28, 1946, respondent purchased from Manzo Brothers, 
through complainant as broker, a carload of Delicious apples, at $3.72 
f. o. b. shipping point, plus brokerage of $30. The sale was confirmed 
by wire from the broker to respondent and by a broker’s standard 
memorandum of sale, both dated January 28, 1946. 

4. The apples were shipped from the State of Washington, in car 
FGE 19132, and diverted at Kansas City on or about January 28, to 
respondent at Youngstown, Ohio. Upon arrival of the shipment at 
destination, respondent accepted the apples, but failed and refused to 
pay complainant the $30 brokerage fee. 

5. On February 13, 1946, respondent purchased from Manzo Broth- 
ers, through complainant as broker, a carload of U. S. No. 1 Idaho 
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Russet potatoes, at $5.50 per bag, f. o. b. shipping point, and a carload 
of Delicious, Icicle brand, apples at $3.75 f. o. b. shipping point, plus 
brokerage of $30. The sale was confirmed by the broker by wire on 
February 13 and by broker’s standard memoranda of sale issued on 
the same date. The potatoes, shipped in car BREX 75686 from Idaho, 
were diverted at Chicago on February 15 to respondent at Youngs- 
town, Ohio. The apples were shipped from the State of Washington 
on February 4, 1946, in car MDT 146516. 

6. On or about February 21, 1946, complainant, at respondent’s re- 
quest, induced the shipper to cancel the contract of purchase and sale 
covering produce shipped in cars BREX 75686 and NDT 146516, in 
consideration of which respondent agreed to pay complainant the 
brokerage on both these cars, amounting to $55. 

7. The informal complaint was filed in this proceeding on October 
92, 1946, which was within 9 months from the time the alleged causes 


of action accrued. 
a 


















CONCLUSIONS 






None of the facts alleged by the complainant concerning this trans- 
action was denied by respondent during the Department’s investiga- 
tion of the informal complaint, except that respondent claimed he 
made no promise to pay the brokerage on the two cars on which com- 
plainant secured cancellation. It does not seem likely that com- 
plainant would have consented to prevail upon the shipper to cancel 
the contract for two of the carlots of produce purchased by respondent 
if by so doing complainant was to lose his brokerage. In any event, 
since no formal defense to the complaint filed against him was made 
by respondent, his failure in this regard is deemed to be an admission 
of the truth of the allegations of the complaint. (Sec. 47.8 (c) of the 
Rules of Practice). Respondent’s failure to pay complainant the 
brokerage charges for negotiating the contracts of purchase and sale 
covering produce shipped in cars FGE 19132, BREX 75686 and MDT 
146516 was and is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of the agreed brokerage, 
with interest, and the facts should be published. 
















ORDER 





Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $85, with interest thereon at 5 percent 
per annum from February 15, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 
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(A. D. 1546) 


NATIONAL PropUcE COMPANY v. RAPIDES Fruit Company. PACA Doc. No. 4741. 
Decided July 2, 1947. 


Failure To Pay Balance of Purchase Price—Default 


Where respondent failed to answer complaint alleging failure to pay balance of 
contract purchase price for carload of potatoes, it is held that respondent’s 
failure to answer is deemed an admission of the facts alleged in the com- 
plaint and constitutes a waiver of oral hearing, and reparation should be 
awarded complainant in the amount of the balance of the agreed purchase 
price.* 


Mr. Alexander Golbus, of Chicago, Illinois, for complainant. Mr. John T. Pearson, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a 
et seq.) An informal complaint was filed with the Regulatory Divi- 
sion, Fruit and Vegetable Branch, on September 18, 1946, and a formal 
complaint was filed on March 11, 1947. Complainant and respondent 
were each served with a copy of the report of investigation on May 


5, 1947, and on the same day, respondent was served with a copy of the 
formal complaint. Since no answer has been filed within the time 
provided, the facts alleged in the complaint, except as otherwise shown 
by records of the Department of Agriculture, are deemed to be ad- 
mitted in accordance with section 47.8 (c) of the Rules of Practice (10 
F. R. 2209 et seq.) 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Sam S. Siegel, Gert- 
rude Siegel, Dan A. Rietman, and Elsie Rietman, doing business as 
the National Produce Company whose post office address is 31 South 
Water Market, Chicago 8, Illinois. 

2. Respondent, Rapides Fruit Company, is an individual, Nelson 
Jack Tyson, whose address is Alexandria, Louisiana. At the time of 
the transaction involved in this proceeding, respondent was not licensed 
under the act but was subject to license. On June 3, 1946, license No. 
100972 was issued to respondent. 

8. On or about April 29, 1946, complainant contracted in interstate 
commerce to sell and respondent to purchase a carload of potatoes con- 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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tained in car PFE 52027 at the agreed price of $1,104.00 less freight 
in the amount of $182.70 or for the net sum of $921.30. 

4. The shipment involved in this proceeding moved in interstate 
commerce from Foley, Alabama, to Alexandria, Louisiana, where it 
arrived on April 30, 1946, and was accepted without objection by 
respondent, but he has paid only $200 to complainant who, however, 
has credited respondent with an additional $100 in connection with 
another transaction, thus leaving a balance of $621.30 due and owing 
from respondent to complainant for the recovery of which complaint 
was filed. Respondent agreed to pay the amount due in installments 
but has failed to do so. 

5. Informal complaint was filed in this proceeding on September 18, 
1946, which was within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to pay complainant the full amount of 
the agreed purchase price for the shipment of potatoes involved in 
this proceeding is a “failure truly and correctly to account and make 
full payment” and is, therefore, in violation of section 2 of the 
Perishable Agricultural Commodities Act, 1930, and entitles com- 
plainant to an award of reparation in the amount of $621.30, with 
interest. The facts and circumstances as herein related should be 
published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $621.30 with interest thereon at 5 per- 
cent per annum from April 30, 1946, until paid. 

The facts and circumstances herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation and 
as to service upon the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1547) 


ALBANY Fruit CoMPANY v. AROOSTOOK PoTATO. GROWERS, INC. PACA Doc. No. 
4693. Decided July 3, 1947. 


Agreed Price Reduction as Creating New Contract of Sale—Damages 


Where a carload of potatoes grading U. S. No. 1 at shipping point was sold to 
complainant at a price delivered but the potatoes were found to be of a 
lower grade at destination and respondent granted the allowance requested 
by complainant who accepted a check for the amount agreed upon but later 
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returned the check and instituted this proceeding, it is held: (1) a new con- 
tract was entered into for settlement of the dispute after complainant 
had examined the potatoes and (2) the complainant is entitled to reparation 
only in the amount agreed upon in settlement without interest.* 


Mr. Frank T. Pipito, of Albany, New York, for complainant. Messrs. Beck & Beck, 
of Presque Isle, Maine, for respondent. Mr. John T. Pearson, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U. S. C. 1940 ed. 499a et seq.) for reparation in the 
amount of the loss alleged to have been sustained by complainant as 
the result of respondent’s failure to deliver potatoes which would 
meet contract requirements. An informal complaint was received by 
the Regulatory Division, Fruit and Vegetable Branch, on April 1, 
1946, and a formal complaint was filed on October 10, 1946. The 
formal complaint was revised and filed in its present form on Novem- 
ber 25, 1946. The amended formal complaint and a copy of the re- 
port of investigation were served on respondent on February 13, 1947. 
On the same day, a copy of the report of investigation was served on 
complainant. Respondent filed an answer on March 10, 1947, denying 
liability in excess of an amount previously tendered in settlement. 

Both parties have waived an oral hearing and submitted evidence 
in the form of verified statements of fact as provided in section 47.20 

(b, 2) of the Rules of Practice (10 F. R. 2215). 

The complaint alleges that on or about March 13, 1946, complain- 
ant contracted through the Munro Brokerage Company, Inc. of 
Albany, New York to purchase from respondent a carload of U.S. No. 
1, Size A, two-inch minimum Katahdin potatoes at the agreed price of 
$1.80 per 50-pound bag or $1,620.00 for the carload delivered at Al- 
bany, New York. The complaint also states that the respondent drew 
a draft on complainant for the amount agreed upon which was paid by 
complainant but on arrival of the shipment at destination, it was found 
that the potatoes failed to meet contract requirements and complainant 
thereby sustained a loss of $1,036.25 for the recovery of which com- 

plaint was filed in this proceeding. 

The answer admits the contract, as alleged in the complaint, but 
denies that inferior potatoes were delivered and contends that soon 
after arrival of the shipment, at destination, the parties entered into 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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an agreement to settle the dispute by respondent’s paying $112.50 to 
complainant. On April 2, 1946, a check in this amount payable to com- 
plainant was forwarded by respondent to the broker who negotiated 
the sale and settlement of the controversy, and respondent is of the 
opinion that this check was delivered promptly to complainant whose 
attorney returned it to respondent on May 14, 1946. 

The record contains a sworn statement by John Sgarlata, owner of 
complainant company, in which he alleges that on March 13, 1946, he 
placed an order for a carload of U.S. No. 1, size A, Tater State Katah- 
din potatoes with the Munro Brokerage Company, Inc. This order 
was placed by the broker with respondent to whom complainant paid 
the contract purchase price in the amount of $1,405.23. Complainant 
received the shipment on March 19, 1946, and it is alleged that many 
of the bags were found to be wet and complaint was immediately made 
to the broker with respect to the poor condition on arrival. On the 
day the shipment arrived, some sales were made at $2.00 per bag but 
these sales were cancelled “because of the poor quality and decayed 
condition of said potatoes and moneys were refunded to the customers 
who made the purchases. While waiting for a reply from the broker, 
Munro Brokerage Company, Inc., the remaining bags of potatoes were 
unloaded from the car because of the demurrage charge which would 
have been imposed by the railroad.” This deponent also alleges that 
Federal inspection secured on March 28, 1946, discloses further deteri- 
oration, and in order to prevent greater loss the remaining potatoes 
were sold at prices ranging from 75¢ to $1.25 per bag and some of 
the potatoes were “taken to the City Dump on April 6, 1946.” It is 
also alleged that the broker called by telephone and suggested that 
an allowance be made in settlement of the matter, but no agreement 
was reached. 

William M. Henderson, respondent’s manager, filed a sworn state- 
ment in which he alleges that “throughout this entire transaction, 
Munro Brokerage Company, Inc. was acting as agent for both com- 
plainant and respondent.” He also alleges that “Complainant through 
its agent, Munro Brokerage Company, Inc., agreed to accept the sum 
of twenty-five cents cwt. or a total of $112.50 in full settlement of all 
claims against respondent arising out of this transaction and did 
receive and accept respondent’s check in the said amount of $112.50 
on or about April 4, 1946,” which was after an agreement had been 
reaching for settlement of this dispute. 

The foregoing sworn statement by respondent’s manager is sup- 
ported by an affidavit of O. H. Munro of the Munro Brokerage Com- 
pany, Inc., in which he states that on arrival of the shipment in 
controversy at Albany, New York, complainant, John Sgarlata, noti- 
fied this broker that the potatoes failed to meet contract requirements 
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“and requested and authorized said Munro Brokerage Company, Inc., 
to obtain allowance of twenty-five cents a bag on purchase price from 
the said Aroostock Potato Growers Inc., in full settlement of its claim 
for damages by reason of said potatoes failing to meet contract specifi- 
cations.” ‘This affiant thereafter sent a telegram to respondent asking 
for an allowance of 25 cents per bag. The respondent replied offering 
an allowance of 25 cents per cwt. and was advised by the broker of ac- 
ceptance of this offer by complainant. Thereafter a check in the 
amount of $112.50 was mailed to this affiant who delivered it to 
complainant and states in his affidavit that “said check was accepted 
by said Sgarlata.” 


FINDINGS OF FACT 


1. Complainant, John Sgarlata, is an individual doing business as 
the Albany Fruit Company whose address is 83 Beaver Street, Albany, 
New York. 

2. Respondent is a corporation whose address is Presque Isle, Maine. 
At all times mentioned in the pleadings, respondent was licensed under 
the act and is now so licensed. 

3. On March 13, 1946, respondent contracted in interstate commerce 
to sell and complainant to purchase a carload of U. S. No. 1, size A, 
2-inch minimum Katahdin potatoes at the agreed price of $1.80 per 
50-pound bag or $1620 for the carload less freight of $214.77 or 
$1405.23 for the carload delivered at Albany, New York, for which 
last mentioned sum respondent drew a draft on complainant who 
paid it. 

4. The contract of purchase and sale of the potatoes involved in 
this proceeding was negotiated by the Munro Brokerage Company, 
Inc., of Albany, New York, acting as agent for both complainant and 
respondent. 

5. Car SFRD 35161 containing 900 sacks of Katahdin-Chippewa 
type potatoes was shipped by respondent in interstate commerce from 
Goodrich, Maine, billed to complainant at Albany, New York, on or 
about March 13, 1946, the date Federal-State inspection at said ship- 
ping point disclosed that the potatoes then graded U. S. No. 1, and 
under the heading of quality and condition, the certificate states: 

“Stock mature, generally fairly clean, few slightly dirty. External grade 
defects average 3% chiefly bruises. No internal grade defects. No soft rot.” 

6. A Railroad Perishable Inspection Agency report covering the 
shipment of potatoes on arrival at Albany, New York, on March 19, 
1946, discloses that the potatoes were then found to be: 

“Crisp. Dry. From none to ten percent, average of seven and one-half per- 


cent show an internal browning. Most bags show free from wet rot. Car un- 
loading during inspection. On completion of unloading, twenty-one wet and 
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Inc., spotted bags set aside. These show an average of six percent soft, wet rot. This 
from decay in most cases follows old freezing damage.” 
laim Federal inspection for condition of the potatoes in complainant’s store 
ecifi- on March 28, 1946, discloses that the potatoes then inspected were: 
king “Mostly firm. Range in samples from 2 to 85% averaging approximately 35% 
ring show Internal Maliogany Browning in various stages. 60% of samples show no 
f ac- soft rot. 20% show from 2 to 6%, 20% show from 8 to 10% averaging approxi- 
the mately 3% which is slimy Soft Rot mostly in advanced stage some in early stages.” 
t to 7. On March 19, 1946, the Munro Brokerage Company, Inc. wired 
pted respondent, at complainant’s request, complaining of the quality and 






condition of the potatoes and asking for an allowance of 25 cents per 
bag. An allowance of 25 cents per cwt. on the shipment of 900 bags 
of potatoes was subsequently agreed upon and a check payable to 
complainant in the sum of $112.50 was mailed by respondent to said 
brokerage company on April 2, 1946. ‘This check was delivered to 







S as 




















ny, 
complainant on April 4, 1946, and was retained by him without objec- 
ine. tion until April 14, 1946, when the check was returned to respondent 
der by complaint’s attorney, and complaint was filed herein for the re- 
covery of $1,036.25 which is alleged to be complainant’s actual loss 
ree represented by the difference between the cost of the shipment and 
A, the sum received by complainant on resale. 
per 8. Informal complaint was filed in this proceeding on April 1, 1946, 
or which was within nine months after the cause of action accrued. 
ich 
‘ho CONCLUSIONS 
: The shipping point inspection certificate included in the record 
” indicates that respondent acted in good faith in making shipment but 
Ys subsequent inspections at Albany, New York, show that the potatoes 
nd failed to meet contract specifications for delivery at that destination. 
Complainant advised the broker of this fact and, according to the 
we broker’s sworn statement, requested the broker to obtain an allowance 
= of 25 cents per bag on the shipment. An allowance of 25¢ ewt. wus 
* agreed upon, and a check covering this allowance was mailed by 
e respondent to the broker who immediately delivered it to complainant. 
id Although this check was for the full amount agreed to by complainant 
and was held by him for approximately two weeks, it was thereafter 
de returned to respondent by complainant’s attorney and this proceeding 





was instituted. 
Complainant’s contention that the broker was not acting as his 






1e 
9, agent in this transaction is without merit since the record discloses 

that complainant instructed the broker in the first instance to place 
‘ the order and thereafter requested the same broker to make complaint 
1 for him concerning bad condition on arrival. The broker’s sworn 





testimony is also to the effect that complainant instructed him to 








672 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 6A.D. 






request an allowance in the amount of 25 cents per bag. The tele- 
grams exchanged by the broker and respondent during negotiations, 
after arrival of the shipment at destination, support the broker’s 
testimony in this respect. 

I has been held repeatedly that where a buyer examines, or has an 
opportunity to examine, the produce involved as in the instant case 
and thereafter asks for a reduction in price of the commodity which 
the seller grants, a new contract of purchase and sale results. Western 
Fruit Growers, Inc. v. Beilman Produce Company, 4 A. D. 334, 
(PACA docket No. 4385 S. 3191) and Shackelford-Brown Company 
v. Rodstein Produce Company, PACA Docket No. 1681 S. 1052. Facts 

Similar to those in the instant proceeding were involved in Farmers 
Cooperative Exchange, Inc. v. Losurdo Fruit and Produce, PACA 
Docket No. 3501, S. 2258 wherein it was said: 

“The facts show that the respondent’s agent examined the potatoes upon 
arrival and found some decay. The respondent refused to accept delivery at 
$2.09 per bag, and, through the broker, wired an offer to pay $1.50 per bag. 
delivered. The complainant promptly wired acceptance of this offer. The ex- 
change of telegrams by the parties constituted a new contract which superseded 
the original contract of sale. New Martinsville Grocery Co. vy. Litchard, Schul- 
theis & Johnson, Inc., 8S. 1925, PACA Docket No. 2795. In this instance, the 
granting of an allowance, or reduction in price, abrogated the original contract. 
Alexander Marketing Co. v. Bisese & Console, Inc., S. 51, PACA Docket No. 185. 
Consequently, the warranties expressed in the original contract no longer existed. 
Turnbull Produce Co. v. L. A. Gerstein Co. Inc., 8. 252, PACA Docket No. 499. 
Nor could the respondent rely upon any implied waranty based on the new con- 
tract, for it appears that he, or his agent, inspected the potatoes and had oppor- 
tunity for thorough examination. Richman & Samuels, Inc. v. M. Shore & Co., Inc., 
S. 39, PACA Docket No. 68; Eveloff & Savitz v. 8S. R. Shetzline, S. 1079, PACA 
Docket No. 1770.” 

Considering the circumstances presented in the instant proceeding 
in the light of prior decisions, it is concluded that reparation should 
be awarded to complainant in the amount of $112.50 as provided in 
the subsequent agreement entered into by the parties but no interest 
should be added since respondent has previously tendered payment 
of this amount which complainant refused to accept. The facts should 


be published. 



































ORDER 











Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $112.50 without interest if paid within 
the time provided. 

The facts, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation, and 
as to service on the parties, this order shall become effective 20 days 


after its date. 
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(A. D. 1548) 


D. L. P1azza CoMPANY v. LEwIs D. GoLpsTEIN FRuIT & PRopUCE CORPORATION. 
PACA Doc. No. 4721. Decided July 3, 1947. 


Failure To Pay Balance of Purchase Price—Failure To Account and Pay on 
Joint Venture—Default 


Where complainant alleged the failure of respondent to pay the balance of the 
purchase price of a carload of citrus fruit sold to respondent and the failure 
of respondent to properly account and pay for two carloads of tomatoes 
handled by respondent under a joint venture agreement, and respondent did 
not answer the complaint, held, that the failure to answer was an admis- 
sion of the facts alleged in the complaint and constitutes a waiver of hear- 
ing, and reparation should be awarded complainant for the amounts claimed.* 


D. L. Piazza Company, of Minneapolis, Minnesota, complainant pro see. Mr. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et seq.). 
In a formal complaint filed March 24, 1947, complainant alleges that 
respondent, under a coutract of purchase and sale, failed to pay the 
balance of the purchase price of a mixed carload of oranges and grape- 
fruit. Complainant also alleges that, in a subsequent joint account 
transaction concerning two carloads of tomatoes, respondent sold the 
tomatoes shipped by complainant but failed to properly account and 
pay to complainant a part of the cost price and one-half of the profits. 

An investigation of the complaint was made by the Department. A 
copy of the resulting report was served upon complainant on April 14, 
1947. A copy of the same report and a copy of the formal complaint 
were served upon respondent on April 11, 1947. Respondent did not 
file an answer to the formal complaint. Such failure constitutes a 
waiver of oral hearing and an admission of the facts alleged in the 
complaint, as provided in section 47.8 (c) of the rules of practice. 


FINDINGS OF FACT 


1. Complainant D. L. Piazza Company is a partnership, consisting 
of David L. Piazza, Samuel L. Piazza and Providence Piazza, whose 
address is 100 North Seventh Street, Minneapolis, Minnesota. 

2. Respondent Lewis D. Goldstein Fruit and Produce Corpora- 
tion is a corporation whose address is Second and Dock Streets, 
Philadelphia, Pennsylvania. Respondent was licensed under the act 
at the time of the transactions involved herein. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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3. On or about June 5, 1946, complainant sold to respondent 300 
boxes of grapefruit and 261 boxes of California Valencia oranges at 
the ceiling prices fixed by the Office of Price Administration, $4.99 
and $6.07 per box, respectively, delivered at Philadelphia. The ship- 
ment in PFEX 60664 originated in Dinuba, California, on May 30, 
1946, and was in transit at the time of sale to respondent. 

4. Respondent received and accepted the grapefruit and oranges 
delivered in car PFEX 60664 and forwarded payment to complain- 
ant at the prices per box of $4.63 and $6.05, respectively. The total 
amount received by complainant from respondent was $113.22 less 
than the Office of Price Administration ceiling prices. 

5. On or about July 3, 1946, complainant and respondent entered 
into an agreement whereby complainant would obtain carloads of 
tomatoes from Irving Fly Company of Milan, Tennessee, for ship- 
ment to respondent at Philadelphia at a fixed cost of $2.15 per lug, 
f. o. b., and respondent would pay the sight drafts of Irving Fly 
Company for the price of each carload. It was further agreed that 
respondent would sell the tomatoes and the profits from the sales 
would be evenly divided between complainant and respondent. Com- 
plainant agreed with Irving Fly Company to pay the purchase prices 
if respondent failed to do so. 

6. On July 4, 1946, complainant ordered Irving Fly Company to 
ship to respondent two carloads containing 700 lugs each of tomatoes, 
IC 55996 and PFE 42428, which graded approximately 85 percent U.S. 
No. 1 at shipping point. Complainant notified respondent that these 
carloads had been shipped and, also, informed it of the grade. 

7. Respondent contracted to sell the tomatoes in cars IC 55996 and 


PFE 42428 to Aaron Rosenthal of New York for $2.50 per lug, f. o. b.,’ 


having represented that the tomatoes were grade U. S. No. 1. Rosen- 
thal received the tomatoes and paid $1,750 per car. Upon receiving 
Rosenthal’s subsequent complaint that the tomatoes were not U. S. No. 
1, respondent paid him an allowance of $450. 

8. Respondent paid the draft drawn by Irving Fly Company, 
amounting to $1505, for car PFE 42428. Respondent did not pay the 
draft for a like amount on car IC 55996 and complainant forwarded 
$1505 to the company. 

9. On December 23, 1946, respondent refunded to complainant 
$1280, which was computed by deducting $225, one-half of the allow- 
ance given by respondent to Rosenthal, from $1505 the amount due 
complainant for IC 55996. 

10. An informal complaint concerning the two carloads of tomatoes 
was received on August 20, 1946, and the one relating to the carload 
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of citrus fruit was received on September 19, 1946. Receipt of these 
complaints was within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the complaint con- 
stituted an admission of the facts alleged in the complaint. The com- 
plainant alleged that the ceiling prices of certain amounts contained 
in the Office of Price Administration regulations were the prices to 
be paid by respondent under the contract for the citrus fruit in PFEX 
60664; but lesser prices were paid by respondent. The failure to pay 
the full purchase prices was a violation of section 2 for which repara- 
tion should be awarded complainant. 

The second cause of action arose out of a joint venture agreement 
entered into by complainant and respondent. Complainant alleges 
that respondent failed to account in accordance with the agreement 
for the balance of the cost price paid by complainant for one carload 
of tomatoes and failed to account for one-half of the profits received 
by respondent from the sale of this carload and another one. A profit 
of $490 was realized by respondent of which complainant would be 
entitled under their agreement to one-half. Under the circumstances 
of this proceeding we have no occasion to pass upon the questions as to 
whether respondent was negligent in making this sale or whether the 
allowance subsequently paid by respondent to the purchaser was proper 
and hence deductible from the profits. The failure of respondent to 
account properly and make full payment under the joint venture 
agreement was a violation of section 2 of the act. 

Reparation should be awarded complainant under the joint venture 
for that part of the cost price unpaid, of $225, plus one-half of the 
sale price received by respondent in excess of the cost price or $245; 
and the unpaid portion of the purchase price of the citrus fruit of 
$113.22, aggregating $583.22. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $583.22, with interest thereon at 5 per- 
cent per annum from December 23, 1946, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation, and as 
to service on the parties, this order shall become effective 20 days after 
its date. . 

758407—47——4 





676 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 64A.D. 


(A. D. 1549) 
PACA Doc. No. 4557.* Decided July 3, 1947. 


Request For Extension of Time For Filing Petition For Reconsideration 
Granted—Stay of Prior Order 


Since it appears that a copy of the prior order was not served upon respondent’s 
attorney due to the fact that the respondent company has been out of business 
for over a year, respondent’s request for extension of time for filing its 
petition for reconsideration is granted, and the prior order is stayed pending 
filing and consideration of petition for reconsideration.** 


Mr. Harold 8S. Lansing of Blanksten & Lansing, of Chicago, Illinois, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer. 


ORDER EXTENDING TIME FOR FILING PETITION FOR 
RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.), an order 
was entered on June 24, 1947,*** awarding reparation to complainant. 
A letter from respondent’s attorney dated June 30, 1947, reveals that 
a copy of the order was not served upon respondent’s attorney and 
apparently has not yet been served upon respondent due to the fact 
that the company has been out of business for over a year. Respond- 
ent’s attorney, under the circumstances, requests a copy of the order and 
an extension of time within which to file a petition for reconsideration. 

Accordingly, the order of June 24, 1947, is stayed and respondent 
is allowed 20 days after service of this order upon respondent’s attorney 
for the filing of a petition for reconsideration. It appears from the 
file that a copy of the order has already been sent to respondent’s 
attorney. 

Copies hereof shall be served upon the attorneys for complainant and 
respondent by registered mail or in person. 


(A. D. 1550) 


PACA Doc. No. 4712.* Decided July 8, 1947. 
Motion To Dismiss Without Prejudice Granted 


In view of the plaintiff's motion stating that it appears that there may be some 
question as to whether complainant’s complaint was filed in compliance with 
the law and regulations and his request for a dismissal, the complainant’s 
motion to dismiss without prejudice is granted. 

Mr. James E. Horton for Production and Marketing Administration. Mr. Jack 
W. Bain, Hearing Examiner. 


*As explained in Prefactory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
**e¢6 A. D. 591.—Ed. 
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Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL 


in this disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seg.) , complain- 
ant filed a motion on June 27, 1947, for dismissal of the complaint with- 
out prejudice. The motion states that it appears that there may be 
some question as to whether the complaint was filed “in compliance 
with applicable law and regulations.” On July 3, 1947, Hearing 
Examiner Jack W. Bain certified the motion to me. Complainant’s 
motion to dismiss without prejudice is granted. 


(A. D. 1551) 


Fioripa Citrus ExCHANGE v. DENNIS FRUIT AND Propuce, Inc. PACA Doc. No. 
4666. Decided July 11, 1947. 


Failure To Pay Purchase Price—Liability Admitted by Respondent— 
Counterclaim Dismissed for Lack of Proof 


Where complainant sold a truckload of produce to respondent, who admitted 
liability to complainant for the purchase price but gave as reason for non- 
payment an alleged claim against complainant on another transaction and 
filed a counterclaim for the amount of such claim, it is held that the coun- 
terclaim should be dismissed for lack of proof and reparation awarded com- 
plainant for the purchase price of the truckload of produce.* 


Order for Payment of Undisputed Amount Not Subject to Revocation 


An order for payment of undisputed amount is final, to the extent of its pro- 
visions, and is not subject to revocation to permit disposing of entire matter 
in one order.* 


Order for Payment of Undisputed Amount—Determination of Sole Issue of 
Payment—All Other Matters Left for Disposition in Subsequent Order 


n order for payment of undisputed amount determines only the one issue o 

A ler f y t of lisputed t det ly th 1e of 
payment provided for, and any matter concerning the proceeding not dis- 
posed of by that order is for consideration and disposition in a subsequent 
order.* 


Interest—Allowance on Full Amount of Obligation From Date Payment Was 


Due 


Where respondent should have made payment on a given date, and there was 
no evidence of an unconditional offer of payment of any part of the amount 
due, it is held that interest should be allowed on the full amount from the 
date payment should have been made, until paid.* 

. Counts Johnson, of Tampa, Florida, for complainant. Messrs. Turpin € 
Lane, of Macon, Georgia, for respondent. Mr. Raymond L. Dillman, 
Eeaminer. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 





678 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 6A. D. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


The formal complaint in this proceeding under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seq.), 
was filed on September 27, 1946. Complainant alleges that on or about 
January 31, 1946, it sold and delivered a truckload of citrus fruit of 
specified kinds and sizes to respondent which respondent accepted but 
failed and refused to pay complainant the agreed price. Complainant 
asks to be awarded damages in the amount of the unpaid price. 

Respondent in its answer to the complaint admits that it purchased 
and received the fruit “and has been ready and willing to pay for 
‘said shipment.” Answering further, respondent alleges that it sus- 
tained a loss on a prior shipment received from complainant and asks 
that the amount of such loss be allowed as a credit against complain- 
ant’s claim. Complainant filed a reply to the counterclaim of re- 
spondent, and a motion for an order requiring respondent to pay to 
complainant the amount respondent admitted to be due. By order 
dated February 14, 1947 (6 A. D. 131), respondent was ordered to 
make payment to complainant of the undisputed amount of $693.75, 
“leaving respondent’s liability for payment of the remaining disputed 
amount for subsequent determination.” Such order was duly served 
on respondent by registered mail at Macon, Georgia, on February 17, 
1947. 

The examiner ruled that since respondent admitted owing complain- 
ant the full amount claimed as damages in the complaint, the only 
matter in dispute was that raised by respondent’s counterclaim, where- 
in the damages claimed were less than $500, and he notified the parties 
to submit evidence on such disputed issue in the manner provided by 
our shortened procedure practice. Complainant filed an opening 
statement of facts which was served by registered mail on respondent’s 
attorneys of record on April 27, 1947. Respondent failed to file an 
answer to the opening statement, or a statement of facts in support of 
its counterclaim. Complainant then waived the filing of a reply state- 
ment and moved “for the making and entry of a final order on the 
merits, ordering respondent to pay complainant the sum of $1,143.75, 
the full amount claimed in and by complainant’s complaint herein.” 


FINDINGS OF FACT 


1. Complainant is a corporation having its place of business at 
Tampa, Florida. 

2. Respondent is a corporation whose address is 1129 Broadway, 
Macon, Georgia. During all of the period covered in the complaint 
respondent was licensed under the act. 
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8. On or about January 31, 1946, complainant sold and delivered 
to respondent at Orlando, Florida, a truckload of citrus fruit con- 
sisting of oranges and tangerines, at the agreed price of $1,143.75, 
f. o. b. Orlando, Florida. The citrus fruit was loaded on respondent’s 
truck at Orlando on the day of respondent’s purchase thereof and was 
accepted and transported to Macon, Georgia. 

4, Respondent failed and refused to pay complainant the agreed 
price of the citrus fruit, or any part thereof. By order dated February 
14, 1947, respondent was ordered to pay complainant $693.75, this 
being an amount admittedly due. In addition, respondent owes com- 
plainant $450 on account of the transaction here involved, no part of 
which has been paid. 

5. The formal complaint was filed by complainant within nine 
months after the cause of action accrued. 


CONCLUSIONS 


There is no real dispute concerning respondent’s liability to com- 
plainant in the amount of $1,143.75 on the transaction which is the 
subject of the complaint. Respondent admitted such liability and gave 
as its reason for non-payment an alleged claim against complainant 
in the amount of $450 on another transaction. Respondent’s answer 
contains a counterclaim for $450. Although afforded an opportunity 
to do so, respondent has furnished no evidence in support of the 
counterclaim. For lack of proof, therefore, the counterclaim must be 
dismissed. 

The order of February 14, 1947, issued at complainant’s request, 
provided for payment of $693.75 by respondent to complainant, this 
being the difference between complainant’s claim of $1,143.75 against 
respondent and respondent’s claim of $450 against complainant. That 
order, authorized by section 7 (a) of the act, had as its sole purpose 
the requirement that respondent pay an amount not in dispute. So far 
as it went, the order of February 14, 1947, is final and is not subject 
to revocation. Accordingly, complainant’s request that the order of 
February 14, 1947, be vacated and the entire matter disposed of in 
this order must be denied. 

In view of the way this proceeding has developed, a brief discus- 
sion of the considerations entering into our award of interest to com- 
plainant appears appropriate. There is no evidence that respondent 
has ever tendered to complainant the sum of $1,148.75 in connection 
with the transaction stated in the complaint, or any part of that sum. 


Respondent’s answer asserts that respondent “is ready, willing and 
able to pay complainant the full amount due for the shipments com- 
plained of, provided complainant allows respondent credit for the 
failure of the other shipment to comply with the specifications under 





680 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 64. D. 


which it was bought, . . .” In other words, we understand respond- 
ent’s offer to be that it was willing to pay complainant $693.75, but 
only if that amount would be accepted in full settlement. Evidently 
complainant was not inclined to accept that proposition. Since, on 
the basis of the record, complainant is entitled to recover the full 
amount claimed, or $1,143.75, which amount should have been paid to 
complainant on or about February 4, 1946, and there is no evidence 
of an unconditional offer or tender of payment of any part of that 
amount, complainant is also entitled to interest on the full amount 
from February 4, 1946, until paid. The order of February 14, 1947, 
made no provision for the payment of interest, although it might 
properly have so provided. Nevertheless, that order was not intended 
- to, and in fact did not, determine any rights of the parties except the 
one item of payment. It was based on respondent’s admission of 
liability, not on a violation of the act. Any matter concerning the 
proceeding not disposed of by that order is therefore for consideration 
and disposition here. 

Our information is to the effect that payment has not been made in 
accordance with the order of February 14, 1947. If such payment had 
been made, we would allow interest on $693.75 from February 4, 1946, 
to the date of payment, and interest on $450 from February 4, 1946, 
until paid. As the case is now presented, interest should be awarded 
on the full amount of $1,143.75 from February 4, 1946, until paid. 

Respondent’s failure to pay complainant promptly the sum of 
$1,143.75 was, and is, in violation of section 2 of the act. An order 
for the payment of $693.75 has already been issued. An additional 
order for the payment of $450 should be issued, which order should 
provide for the payment of interest on the full amount. The facts 
should be published. 

ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $450, with interest on $1,143.75 at 5 
percent per annum from February 4, 1946, until paid. 

Respondent’s counterclaim is dismissed. 

The facts and circumstances as set. forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 
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FRIEDMAN & BROUSSARD v. JAMES J. ANGELLO. PACA Doc. No. 4734. Decided July 
11, 1947. 


Failure To Pay on Joint Account Agreement 


Where complainant and respondent entered into a joint account agreement where- 
by complainant purchased and shipped a carload of sweet potatoes to respond- 
ent in interstate commerce, and respondent accepted and sold the potatoes 
but failed to reimburse and pay to complainant the cost thereof in accord- 
ance with the joint account agreement, and respondent also failed to answer 
the complaint with which he was duly served, held, that in accordance with 
Section 47.8 (c) of the rules of practice such failure to answer constitutes 
an admission of the facts alleged in the complaint, and a waiver of hearing, 
and complainant is entitled to an award of reparation.* 


Messrs. Freidman & Broussard, of Breaux Bridge, Louisiana, complainant pro 
se. Mr. Raymond L. Dillman, Presiding Officer. : 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


A formal complaint was filed in this proceeding under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et 
seq.), on March 3, 1947. Friedman & Broussard, complainant, alleges 
that it shipped to respondent, James J. Angello, at Hammonton, New 
Jersey, a carload of sweet potatoes for sale-on a joint account basis 
“Joint above $2.50 cost” to complainant at shipping point; and that 
respondent accepted and sold the sweet potatoes but has since failed 
and refused to account to complainant and pay the cost thereof in ac- 
cordance with the joint account contract. Complainant alleges fur- 
ther that the cost of the sweet potatoes was $1,260, which amount is 
due and owing under the joint agreement. Complainant asks for an 
order awarding damages in that amount. 

A copy of the complaint and of the report of investigation that was 
made by the Fruit and Vegetable Branch were served on respondent 
by registered mail on May 5, 1947. Respondent was notified in a let- 
ter which accompanied the complaint to answer it within 20 days after 
the receipt thereof, and that failure to answer would constitute a 
waiver of hearing and also, that the facts alleged in the complaint 
would, in accordance with section 47.8 (c) of the rules of practice, be 
deemed to be admitted as true. Respondent has failed to file an an- 
swer to the complaint and it is disposed of on the basis of the facts 
therein alleged and the effect of respondent’s default. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. Complainant is a partnership consisting of Ernest H. Friedman 
and J. E. Broussard, whose address is Breaux Bridge, St. Martin Par- 
ish, Louisiana. 

2. Respondent is an individual whose address is Hammonton, New 
Jersey. During the period covered in the complaint respondent was 
licensed under the act. 

3. On or about August 13, 1946, complainant and respondent en- 
tered into a joint account agreement whereby complainant shipped to 
respondent a carload of sweet potatoes from Breaux Bridge, Louisi- 
ana, in car PFE 46590, consigned to respondent at Hammonton, New 
Jersey, for sale by respondent under their joint account agreement. 
It was further agreed that the cost of the sweet potatoes to complain- 
ant was $2.50 per crate, f. o. b. Louisiana shipping point, and that re- 
spondent was to reimburse complainant that amount, and that their 
joint account agreement related to losses or profits that might result 
in respondent’s disposition of the sweet potatoes after payment to 
complainant by respondent of such cost. 

4. The potatoes graded U.S. No. 1 on August 14, 1946, the date of 
shipment. 

5. Car PFE 46590 arrived at Williamstown Junction, New Jersey, 
on or about August 21, 1946. The shipment was accepted by re- 


spondent in accordance with the terms of the joint account agreement, 
but respondent thereafter failed and refused to pay to complainant 
the cost of the sweet potatoes, in the total amount of $1,260, or any 


part thereof. 
6. The complaint was filed within nine months after the cause of 


action accrued. 


CONCLUSIONS 


It is concluded that respondent’s failure to pay complainant the 
cost of the sweet potatoes in accordance with their joint account agree- 
ment was, and is, in violation of section 2 of the act. Complainant 
should be awarded damages in the amount of such cost, and the facts 
should be published. 

ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $1,260, with interest thereon at 5 per- 
cent per annum from August 25, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail, 
or in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 
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RoyaL Fruit Company v. Rock Borrom Fruir House. PACA Doc. No. 4747. 
Decided July 11, 1947. 


Failure To Pay Balance of Purchase Price—Default 


Where respondent purchased a carload of bananas after inspection at Browns- 
ville, Texas, for shipment to Baton Rouge, Louisiana, but thereafter diverted 
the shipment to Dallas, Texas, and remitted net proceeds which were not 
accepted by complainant in full payment, it is held that respondent’s failure 
to answer the complaint is deemed an admission that the complaint is true 
and constitutes a waiver of an oral hearing, reparation should be awarded 
complainant in the amount of the balance of the purchase price and the 
facts should be published.* 


Royal Fruit Company, of Laredo, Texas, complainant pro se. Mr. John T. 
Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seg.). An informal complaint was received by the Regulatory 
Division, Fruit and Vegetable Branch on January 20, 1947. The 
formal complaint was filed on March 17, 1947, and a copy of it, to- 
gether with a copy of the report of investigation, was served on 
respondent on May 12, 1947. On the same day, a copy of the report 
of investigation was served on complainant. Since no answer was 
filed by respondent within the time permitted, the facts alleged in 
the complaint, except as otherwise shown by, records of the Depart- 
ment of Agriculture, are deemed to be admitted in accordance with 
section 47.8 (c) of the rules of practice (10 F. R. 2209 et seq.). 


FINDINGS OF FACT 


1. Complainant is a partnership consisting of Peter Cazamias and 
Homer Cazamias, doing business as the Royal Fruit Company, whose 
address is Post Office Box No. 6, Laredo, Texas. 

2. Respondent, Carness B. Evans, is an individual, trading as Rock 
Bottom Fruit House, whose address is 2500 Scenic Highway, Baton 
Rouge 7, Louisiana and during all times mentioned in the complaint 
filed herein he was licensed under the Perishable Agricultural Com- 
modities Act, 1930, but his license has since expired. 

3. On July 18, 1946, complainant contracted in interstate commerce 
to sell and respondent to purchase a carload of 18,580 pounds of 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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bananas contained in car MDT 7236 at the agreed price of four cents 
per pound or $743.20 for the carload f. o. b. Brownsville, Texas plus 
$30.00 advanced by complainant to respondent for messenger service 
on the shipment in transit or a total of $773.20 of which respondent 
has paid $178.34 leaving a difference of $594.86 for recovery of which 
complaint was filed herein. 

4. Respondent examined the shipment of bananas at Brownsville, 
Texas before making the aforesaid purchase for shipment in inter- 
state commerce to Baton Rouge, Louisiana. It appears that respond- 
ent thereafter diverted the shipment to Dallas, Texas where he claims 
to have sold the bananas for a net of $178.34 which he remitted to 
complainant who credited this amount to respondent’s account but 
definitely refused to accept it in full settlement of this transaction. 

5. Informal complaint was filed in this proceeding on January 20, 
1947, which was within nine months after July 18, 1946, when the cause 
of action accrued. 

CONCLUSIONS 


The failure and refusal of respondent to pay complainant the full 
amount agreed upon in connection with the purchase and sale of the 
produce involved in this proceeding is in violation of section 2 of 
the Perishable Agricultural Commodities Act, and entitles complain- 
ant to an award of reparation for the unpaid balance due complainant 
in connection with the transaction involved. The facts should be 
published. 

ORDER 


Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, $594.86, with interest thereon at 5 percent 
per annum from July 18, 1946, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1554) 
PACA Doc. No. 4729.* Decided July 14, 1947. 
Dismissal of Complaint Based Upon Settlement Between Parties 


Complaint for reparation dismissed on notification by complainant that claim 
against respondent had been settled. 

Messrs. Spiegel & Rosenblatt, of Chicago, Illinois, for complainant. Respondent 
pro se. Mr. Frederick W. Woodley, Presiding Officer. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 
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6 A. D. PACA DOC. NO. 4648 
Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a e¢ seq.), 
instituted by a formal complaint filed November 18, 1946. Re- 
spondent filed an answer to the formal complaint on May 16, 1947, 
and requested an oral hearing. Prior to the making of arrangements 
for hearing, complainant advised the Department by letter dated June 
24, 1947, that a sum of money received from respondent had been ac- 
cepted in full settlement of the complainant’s claim. Complainant au- 
thorized the dismissal of the complaint. 

Since complainant’s claim against respondent has been satisfied, the 
complaint is hereby dismissed. 

Service hereof shall be made on the parties. 


(A. D. 1555) 


PACA Doc. No. 4648.* Decided July 16, 1947. 


Dismissal—Lack of Jurisdiction Over Subject Matter—Wreaths and Sprays Not 
Perishable Agricultural Commodities—Default 


Where the complaint, alleging the purchase by complainant for respondent of 
cemetery wreaths and sprays and the failure of respondent to pay the cost 
prices and brokerage, was admitted by respondent's failure to answer, held, 
the complaint should be dismissed because wreaths and sprays are not 
perishable agricultural commodities and, therefore, are not within the 
jurisdiction of the act.** 


Complainant pro se. Miss Lenore H. Langford, Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


A formal complaint was filed under the Perishable Agricultural 


Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seg.), by * * * 
of * * * against * * * of * * *, Complainant alleges that 


on or about December 7, 1945, it received from the respondent an order 
to purchase for respondent’s account certain commodities as per invoice 
attached to and made a part of the complaint; that the purchases were 
made onanf.o.b. * * * basis, subject to market prices, and were 
to be called for by respondent’s truck. Complainant further alleges 
*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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that thereafter complainant shipped from loading point in the State 
of * * * jin interstate commerce, to respondent at * * * the 
kind, quality, and grade of merchandise called for by the contract and 
in the manner agreed upon; that upon arrival at destination respond- 
ent accepted the shipment but failed and refused to pay complainant 
the cost price of some articles and the agreed brokerage for services 
rendered in connection with the other items, a total of $232.60. 

An investigation of the complaint was made by the Department. A 
copy of the report of investigation and a copy of the formal complaint 
were served upon respondent by registered mail on November 13, 
1946. At the same time and as a part of such service by mail, respond- 
ent was notified in writing that his answer to the formal complaint 
should be filed within 20 days after the receipt of such notice. No 
answer to the formal complaint was received and, in accordance with 
the rules of practice, section 47.8 (c), such failure constitutes a waiver 
of hearing and an admission of the facts alleged in the complaint. 


FINDINGS OF FACT 


1. Complainant * * * isa partnership, consistingof * * * 


and * * * whose addressis * * * 

2. At the time of the transaction involved herein, respondent ** * 
was a partnership, composedof * * * and * * * which was 
located at * * *. Respondent had no license under the Perishable 
Agricultural Commodities Act during December 1945, a previously 
held license having expired March 9, 1945. 

3. On or about December 7, 1945, respondent requested complainant 
to purchase for respondent’s accountonthe * * * market certain 
commodities which are set out below with the prices paid, brokerage 
and total amounts claimed : 


Quantity Commodity Unit cost | Brokerage Cost 





cic Siaclalant irene 
PIG nccanaes 


ee icc wees satcahadies alee a 5 a eee 
scisinich  sasiachek taiag a ac cece tint 

Spinach amok 
Cemetery wreaths-_- 
24’s wreaths_ 
Sweetpotatoes.._- aoa 
24’s door cones. -.....---- 
Texas broccoli_......--.-- 
Cemetery sprays- - - - --- 
Mica sprays 








1 Dozen. 


4. The purchases made by complainant for respondent’s account 
were shipped in respondent’s truck from * * * to * * * 
Complainant advanced to respondent’s truck driver $5 which has not 
been repaid. 
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5. Respondent received the commodities upon arrival at * * * 


and disposed of them without complaint. Except for the one item of 
$210, respondent paid the purchase prices. 

6. By letter dated April 3, 1947, complainant advised the Depart- 
ment that respondent had paid $100 of the amounts claimed in the 
formal complaint. 

7. An informal complaint was filed with the Department within 
nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent did not answer the formal complaint and, as provided 
in the rules of practice, such failure constituted a waiver of hearing 
and an admission of the facts alleged in the complaint. Turning then 
to the facts alleged, we find that the transaction, out of which the com- 
plaint arose, involved the purchase of various commodities for re- 
spondent’s account. The total amount claimed due from respondent is 
$232.60, of which $5.10 is the brokerage for the purchase of vegetables. 
The largest single amount listed is $210, the cost price paid by com- 
plainant for “Mica Sprays”, and $12.50 represents the brokerage fees 
for the purchase of cemetery wreaths and sprays, and “Door Cones”. 
Admitting the facts alleged, can reparation be awarded for damage 
arising out of a transaction involving commodities such as wreaths, 
sprays and cones ? 

The Perishable Agricultural Commodities Act, 1930, as amended, 
is “An Act to Suppress Unfair and Fraudulent Practices in The 
Marketing of Perishable Agricultural Commodities in Interstate and 
Foreign Commerce.” Section 499a (4) of the act provides, “The term 
‘perishable agricultural commodity’—(A) means any of the following, 
whether or not frozen or packed in ice: Fresh fruits and fresh vege- 
tables of every kind and character; and (B) includes cherries in brine 
as defined by the Secretary in accordance with trade usages;” The 
legislative history indicates that Congress intended the act to cover 
only fruits and vegetables which are sold for food purposes. So it has 
been held in decisions under the act that onion sets for planting are 
not a perishable agricultural commodity, John H. Postel v. Frank J. 
Crivella, 2 A. D. 162; holly wreaths, 77i-State Sales Agency v. Chand- 
ler, PACA Docket No. 2257, S. 1582; tomato plants, J. V. DeCecco v. 
S. Weitz & Sons Inc., PACA Docket No. 3110, S. 2402. See also State 
v. Hurst, 41 F. 2d 1079 (Ore. 1935). 

Clearly, cemetery wreaths and sprays, and “Door Cones”, which 
presumably is a tree cone used for decorative purposes, cannot be con- 
sidered as perishable agricultural commodities within the meaning of 
the act. Since we have no jurisdiction over the subject matter out of 
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which the complaint arose, the formal complaint as to them should 
be dismissed. 

The remaining amount claimed for brokerage, $5.10, did relate to 
perishable agricultural commodities. In addition, there is the $5 ad- 
vanced to the truck driver, as to which we express no opinion. After 
the formal complaint was filed, complainant advised the Department 
that respondent had paid $100 of the amount claimed. In the same 
letter complainant stated that the claims, other than the amount of 
$210 for sprays, were so minor that they need be given no further con- 
sideration. In view of this statement, the complaint concerning the 
above items likewise should be dismissed. 


ORDER 
The complaint is dismissed. 


Copies hereof shall be served on the parties by registered mail or in 
person. 


(A. D. 1556) 


THE ALFORD-GEBO COMPANY v. TULARE COUNTY FRUIT AND VEGETABLE DISTRIBU- 
Tors, Inc. PACA Doc. No. 4757. Decided July 18, 1947. 


Failure To Pay Brokerage Fee 


Failure of respondent to pay brokerage fee to broker engaged by it to sell produce, 
which was sold by the broker and shipped in fntertate commerce as a result 
of such sale, entitles complainant to an award of reparation in the amount 
due and owing complainant as admitted by respondent.* 


Allegations in Complaint Deemed Admitted by Default 


Failure of respondent to answer complaint properly served is deemed an admis- 
sion of the facts alleged therein.* 


The Alford-Gebo Company, of Minneapolis, Minnesota, complainant pro se. 
Mr. John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U. S. C. 1940 ed. 499a et seqg.), the complainant seeks to 
recover reparation from the respondent in the amount of $250 as a 
result of respondent’s failure to pay for brokerage services rendered 
by complainant in selling ten caloads of peaches for respondent. An 
informal complaint was filed with the Regulatory Division, Fruit and 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Vegetable Branch, on October 17, 1946, and a formal complaint was 
filed on March 26, 1947. A copy of the report of investigation was 
served on complainant on May 19, 1947. A copy of the formal com- 
plaint and a copy of the report of investigation were served on re- 
spondent on May 27, 1947. Since no answer has been filed within the 
time provided, the facts alleged in the complaint, except as otherwise 
shown by records of the Department of Agriculture, are deemed to be 
admitted in accordance with section 47.8 (c) of the rules of practice 
(10 F. R. 2209 et seq.). 
FINDINGS OF FACT 


1. Complainant is a partnership consisting of D. R. Alford and 
L. M. Gebo, doing business as the Alford-Gebo Company, whose ad- 
dress is 100 North Seventh Street, Minneapolis, Minnesota. 

2. Respondent is a corporation whose post office address is Bank 
of America Building, Visalia, California. During all the times 
referred to in the complaint filed herein, respondent was licensed under 
the act. 

3. On or about June 28, 1946, respondent employed complainant 
to act as broker in negotiating the sale of ten carloads of peaches at an 
agreed compensation of $25.00 per carload. 

4, On or about July 15, 1946, complainant, acting as broker, in 
accordance with the agreement with respondent, sold ten carloads of 
peaches for respondent to the Spizman Fruit Company at St. Paul, 
Minnesota. The ten carloads of peaches were thereafter shipped by 
respondent in interstate commerce from loading point in the State of 
California to said purchaser at St. Paul, Minnesota. 

5. Respondent has failed to pay complainant the agreed compensa- 
tion of $25.00 per carload for selling the aforesaid peaches and is now 
indebted to complainant in the amount of $250.00 for such service. 

6. Complaint was filed on October 17, 1946, which is within the 
time allowed for the filing of claims for reparation under the act. 


CONCLUSIONS 


Section 2 of the Perishable Agricultural Commodities Act provides, 
in part, that it is unlawful for a dealer to fail to make full payment 
promptly in connection with any interstate transaction involving any 
perishable agricultural commodity. /. H. Postel v. Claude Jones, 
5 A. D. 269, PACA Docket No. 4551 S. 3261. In the instant case, 
respondent, by failing to answer the complaint, is deemed to have 
admitted that the amount of $250.00 is due and owing to complainant 
as compensation for selling the ten carloads of peaches sold for ship- 
ment in interstate commerce. It is concluded, therefore, that com- 
plainant should be awarded reparation in the amount claimed and 
the facts should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $250.00, with interest thereon at 5 
percent per annum from August 1, 1946, until paid. 

The facts, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation, and as to 
service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1557) 


ALL-STATE PropUCE COMPANY Vv. TULARE COUNTY FRUIT & VEGETABLE DISTRIBUTORS, 
Inc. PACA Doc. No. 4742. Decided July 21, 1947. 


Failure To Deliver in Accordance With Terms of Contract—Incorrect 
Invoice—Excessive Weight—Rebate—Default 


Where respondent sold to complainant a carload of watermelons quoted as weigh- 
ing 30,750 pounds, at $25 per ton f. o. b. shipping point, aid subsequently 
invoiced a car of melons to complainant as weighing 40,165 pounds, which 
invoice price complainant paid, but freight charges were assessed and paid 
on the basis of a railroad scale weight of 33,960 pounds and the consignee 
reported 29,811 pounds were removed from the car and sold at destination, 
it is held, in an action by the complainant seeking a rebate on account of 
excess weight claimed by respondent: (1) that there is no basis in the record 
for concluding that the railroad short-weighted the car of watermelons and 
thereby substantially reduced the amount of the freight charges; (2) that, 
under the circumstances, it must be concluded that the weight of the melons 
was 33,960 pounds as shown by the railroad freight bill; (3) that complainant 
is entitled to a rebate; and (4) respondent’s failure to file an answer to the 
formal complaint is deemed to be an admission of the allegations of the 
complaint, in accordance with the rules of practice, and complainant is 
entitled to reparation by default in the amount of the rebate.* 


Mr. G. E. Roeder, of Portland, Oregon, for complainant. Miss Lenore H. Langford, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


By formal complaint filed April 3, 1947, pursuant to the provisions 
of the Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 
1940 ed. 499a et seq.), the All-State Produce Company, of Portland, 
Oregon, seeks to recover from the Tulare County Fruit and Vegetable 
Distributors, Inc. damages allegedly sustained when respondent failed 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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to deliver in accordance with contract terms a carload of watermelons 
shipped during July 1946. 

Complainant alleges that on or about July 20, 1946, respondent con- 
tracted in interstate commerce to sell to complainant a carload of 
watermelons at the agreed price of $25.00 per ton f. o. b. California 
shipping point; that thereafter respondent shipped to complainant a 
car of watermelons, billed as weighing 40,165 pounds, and that an 
invoice submitted by respondent, based on 40,165 pounds of melons, 
was paid by complainant. Complainant further alleges that respond- 
ent’s original telegram quoting the car of melons in question specified 
that the carload weighed 30,750 pounds, but that freight charges were 
assessed and paid on the basis of a railroad scale weight at Calwa, 
California, of 33,960 pounds, and that the original truck scale weight 
tickets furnished by the shipped in support of the invoice showed 
several discrepancies or corrections and bore no car number. Com- 
plainant avers that only 29,811 pounds of melons were taken from the 
car and sold at destination, while broken melons left in the car were 
considerably under the tolerance. Complainant seeks a rebate from 
respondent of $77.56 on account of respondent’s alleged incorrect 
billing of the shipment of melons. 

A copy of the report of investigation was served on complainant’s 
representative on May 7, 1947. The record indicates that a copy of 
the formal complaint and a copy of the report of investigation were 
personally served upon Frank Abbate, President and General Manager 
of respondent corporation, in Chicago on May 6, 1947, by W. A. 
Hilgeson, of the Regulatory Division, Fruit and Vegetable Branch. 
At the same time, and as a part of such service, respondent was notified 
in writing that its answer to the formal complaint should be filed 
within 20 days from the receipt of such notice and that, in accordance 
with section 47.8c of the rules of practice, failure to file an answer 
would be deemed to be an admission of the allegations of the complaint. 
No answer to the formal complaint was filed by respondent and the 
proceeding is disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant is a corporation whose business address is 915 S. E. 
Tenth Avenue, Portland 14, Oregon. 

2. Respondent is a corporation whose post office address at the time 
of this transaction was Visalia, California, but is now “% The Chas. 
Abbate Company, 4-6 South Water Market, Chicago 8, Illinois. Re- 
spondent was not licensed under the Act at the time of this transaction 
but made application for a license on July 15, 1946, and a license was 
subsequently issued to respondent on July 26, 1946. 


758407—47—_5 
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8. On or about July 20, 1946, complainant purchased from the 
respondent a carload of Klondike watermelons, purportedly weighing 
30,750 pounds, at $25.00 per ton f. o. b. California shipping point. 

4. Respondent shipped from Twin Buttes, California, on July 19, 
1946, in interstate commerce, to complainant at Portland, Oregon, in 
car WP 76226, Klondike watermelons billed as weighing 40,165 pounds. 
The shipment was diverted to Oregon Fruit Company, Eugene, 
Oregon, and released to consignee on July 25, 1946. 

5. Complainant remitted to respondent the sum of $384.38 on the 
basis of 30,750 pounds of melons as originally offered by the shipper, at 
$25.00 per ton. Respondent then sent complainant its scale tickets 
showing 40,165 pounds and requesting an additional remittance of 
$117.68. Complainant deducted 802 pounds, representing two percent 
of the additional weight to cover usual allowance for shrinkage and 
forwarded respondent its check for $107.65. 

6. Freight charges were assessed and paid on the basis of a railroad 
scale weight of 33,960 pounds at Calwa, California. The account 
sales rendered by the consignee showed 29,811 pounds of melons were 
removed from car WP 76226 at destination and sold. 

7. The formal complaint was filed on April 3, 1947, and within nine 
months after the cause of action herein accrued. 


CONCLUSIONS 


The record indicates that respondent offered car WP 76226 as a 
roller shipped on July 19, “Klondike melons weight 30,750 pounds.” 
Complainant replied, “Answering offer $25.00 providing 18 or 20 
pounds average. Advise.” Apparently acceptance was based upon 
these two telegrams, although complainant later made payments on 
the basis of 40,165 pounds which respondent claimed the shipment 
contained. The public weigh master’s certificates, upon which re- 
spondent based its charge for 40,165 pounds, show no car numbers, and 
there are apparent changes on the scale tickets and great variance in 
the tare weight of one truck (license No. 7412) which delivered four 
loads. If there is any explanation of these changes and variances, it 
was impossible to discover it when a representative of the Fruit and 
Vegetable Branch personally examined respondent’s records in its 
office at Visalia, California. The Branch’s representative also ex- 
amined|records of another local distributor for comparison and found 
that loadings which were made for it in Tulare County for two box 
cars, similar to the car in which the melons in question were shipped, 
weighed 30,707 pounds and 30,220 pounds. Also respondent’s records 
showed shipments made by it on July 18 in similar type cars weighed 
34,475 pounds and 35,380 pounds. In view of these records, 40,165 
pounds appears to be an excessive weight for the car in question. 
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There is no basis in the record for concluding the railroad short 
weighted the car 6,000 pounds, and thereby substantially reduced the 
amount of the freight charges. Under the circumstances, we conclude 
that the weight of the melons in question appears to be that shown 
by the railroad freight bill, which is 33,960 pounds, and a rebate 
from respondent to complainant would seem to be in order. More- 
over, respondent’s failure to file an answer to the formal complaint 
filed against it by the complainant is deemed to be an admission of 
the truth of the allegations of the complaint (section 47.8¢, rules of 
practice) ; and respondent’s failure to deliver to complainant a car- 
load of watermelons in accordance with the terms of the contract of 
purchase and sale was, and is a violation of section 2 of the Act, en- 
titling complainant to an award of reparation. Having deducted 802 
pounds tare from respondent’s corrected invoice for 40,165 pounds, 
complainant appears to have paid respondent for 39,363 pounds, 
which is 5,403 pounds, or about 2.7 tons, greater than the weight 
shown by the freight bill. At $25.00 per ton, the value of this weight 
amounts to $67.50, which respondent should pay to complainant as a 
rebate. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 


to complainant, as reparation, $67.50 with interest thereon at five 
percent per annum from August 1, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1558) 


Lee A. ConsaAuL COMPANY vy. Morris GoLpMAN, Inc. PACA Doc. No. 4684. De 
cided July 23, 1947. 


Rejection Without Reasonable Cause—Evidence—Existence of Contract of 
Purchase and Sale—Damages 


Where complainant alleged that respondent orally agreed to purchase a carload 
of lettuce and respondent denied the purchase and sale, held, that the 
evidence sustains the making of the contract, and, since respondent’s subse- 
quent rejection was without reasonable cause, reparation should be awarded 
complainant in the amount of the difference between the contract price and 
the amount received on resale.* 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Dismissal of Counterclaim—Contingency Clause—Failure To Deliver 


Where the contract for the purchase by respondent of carloads of lettuce con- 
tained a clause excusing shipment by complainant subject to conditions 
beyond its control, and respondent counterclaimed for profits lost because no 
shipments were made, held, that the evidence indicated that shipments were 
excused by the contingency clause and the counterclaim should be dismissed,* 


*, Earl G. Strohl, of Phoenix, Arizona, for complainant. Messrs. Spiegel ¢ 
Rosenblatt, of Chicago, Illinois, for respondent. Mr. Frederick W. Woodley, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a ez seq.). 
In a formal complaint filed July 10, 1946, complainant alleges that it 
orally contracted to sell to respondent one carload of lettuce, grading 
80 percent U.S. No. 1 at the price of $3.25, plus $40 for top ice, f. o. b. 
Somerton, Arizona. Complainant further alleges that the lettuce was 
shipped to respondent at Milwaukee, Wisconsin, but respondent re- 
fused to accept the shipment and complainant resold the lettuce at a 
loss of $575.89. An award of reparation is requested only for the 
amount of $500. 

An investigation of the complaint was made by the Department. 
A copy of the report of this investigation was served upon complainant 
on January 21,1947. A copy of this report and a copy of the formal 
complaint were served upon respondent on January 17, 1947. 

Respondent filed an answer to the formal complaint on February 27, 
1947, in which the alleged contract for the carload of lettuce is denied. 
The answer contains a counterclaim for profits allegedly lost when 
complainant failed to deliver other carloads of lettuce under an agree- 
ment existing between the parties. 

The amount claimed in the formal complaint did not exceed $500 and, 
in accordance with the rules of practice, this proceeding was conducted 
under the shortened procedure. The parties waived the filing of state- 
ments of facts, placing reliance on their pleadings and attached ex- 
hibits and affidavits, and the report of investigation. 

It appears from the record that on or about November 28, 1945, in 
a conversation with Lee A. Consaul of complainant company, H. 
Rubenstein, acting for respondent, agreed to purchase three carloads of 
lettuce per week, 85 percent U.S. No. 1 grade or better, in new crates, at 
the f. o. b. market price with shipments to begin between December 5 
and 10, 1945. No shipments appear to have been made by complainant 
under this agreement prior to December 24. Consaul states, by affidavit, 


*Reference to other points involved in this ease will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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that on or about that date, Rubenstein called complainant concerning 
shipments under their contract and was informed that the lettuce was 
not grading 85 percent U. S. No. 1 and due to the shortage of shook 
it would be necessary to supply some used crates. It is further stated 
that Reubenstein was informed in the conversation that complainant 
had a carload of lettuce grading 80 percent U. S. No. 1, some in used 
crates, and he agreed to purchase the carload. On December 26, 1945, 
complainant sent to Rubenstein a telegram relating to the shipment of 
December 24, 1945. 

Rubenstein denies that he agreed to purchase the carload from com- 
plainant. He states that he was away from home from December 25 
to December 31 and upon his return he saw the telegram and called 
complainant by telephone denying the purchase. Therefore, one ques- 
tion for decision is whether such agreement was made. The other 
question relates to the complainant’s failure to ship lettuce under the 
contract of November 28, 1945, the basis of respondent’s counterclaim. 
The contract between the parties contained a provision making the 
shipments subject to conditions beyond complainant’s control. Com- 
plainant’s position is that the failure of the lettuce to meet the grade 
requirements of the contract and the difficulty of obtaining shook for 
crates excused its performance under the contract. 


FINDINGS OF FACT 


1. Complainant Lee A. Consaul Company is a partnership composed 
of Lee A. Consaul and Merle E. Crandall whose address is 868 First 
Street, Yuma, Arizona. 

2. Respondent Morris Goldman, Inc., is a corporation located at 320 
North Broadway, Milwaukee, Wisconsin, which was licensed under 
the act at the time of the transaction or transactions involved herein. 

3. On or about November 28, 1945, H. Rubenstein, respondent’s agent 
at Phoenix, Arizona, contracted to purchase from complainant car- 
loads of lettuce, 85 percent U. S. No. 1 grade or better, in new crates, 
ice pack, at the market price prevailing at shipping point when shipped. 
It was further agreed that shipments were to be made by complainant 
beginning between December 5 and 10, 1945, at the rate of three car- 
loads a week and to continue until the end of the season, “unless we 
(complainant) are unable to do so because of circumstances arising 
beyond our control.” 

4. On or about December 24, Rubenstein called complainant by 
telephone and in the conversation was informed that complainant had 
a carload of lettuce packed that day, PFE 35460, 80 percent U.S. No. 1 
grade, consisting of 77 crates of 4 dozen size and 243 crates of 5 dozen 
size, some in used crates, at the f. o. b. ceiling price of $3.25 per crate, 
plus $40 for top ice or a total of $1,080. Rubenstein agreed to purchase 
this shipment on behalf of respondent. 
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5. Complainant forwarded an invoice to respondent on December 
26, 1945, setting forth the terms of the December 24th agreement. On 
the same day, complainant sent to Rubenstein a telegram reading, “We 
shipped Monday 77 Fours, 243 Fives King Solomon 80 per cent U.S. 
One Partial used crates advise immediately if unacceptable.” Ruben- 
stein did not advise complainant that the shipment would not be 
accepted. 

6. The lettuce arrived at Milwaukee, Wisconsin, on January 1, 1946, 
and respondent was notified the next day. A telegram sent to com- 
plainant by respondent reads, “PFE 35460 arrived today, we know 
nothing about this are unable to handle place elsewhere.” In a further 
exchange of telegrams respondent denied that Rubenstein had pur- 
chased the carload of lettuce and respondent refused to accept. 

7. Complainant diverted car PFE 35460 to Philadelphia, Pennsyl- 
vania, where the lettuce was sold for gross proceeds of $1,040 and a net 
of $504.11. 

8. The formal complaint was filed July 10, 1946, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleges that Rubenstein agreed, in a telephone con- 
versation, to purchase the lettuce in car PFE 35460. Rubenstein 


denies this conversation and the making of the agreement. In view of 
the fact that the agreement, if any, was orally made, it is necessary to 
consider the surrounding facts and circumstances bearing on this issue. 
The following considerations, we believe, compel the conclusion that 
Rubenstein, acting on behalf of respondent, did agree to purchase the 
shipment from complainant. 

Under the contract between the parties dated November 28, 1945, not 
a single carload of lettuce was shipped by complainant prior to 
December 24, 1945, although shipments were supposed to begin on 
or before December 10. There is no evidence that any discussions were 
had between the parties prior to December 24 concerning the ship- 
ments. This would be reason enough for Rubenstein, as stated by Lee 
Consaul, to call complainant to ascertain the availability of lettuce for 
shipment. Rubenstein admits that he was in Phoenix on December 24. 

Lee Consaul states that it was in the conversation of December 24 
that ‘Rubenstein agreed to purchase the lettuce in car PFE 35460. 
Three or four days later complainant sought to offer Rubenstein, by 
telephone and telegram, or by telegram only, a second carload of let- 
tuce, PFE 90912, also partially packed in used crates. Rubenstein had 
left Phoenix, however, on December 25 and did not return until Decem- 
ber 31. A comparison of these two transactions or situations appear 
to support Consaul’s statement. As to car PFE 90912, complainant 
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sent to respondent a telegram dated December 28, 1945, “Shipped the 
26th PFE 90912 77 Fours 243 Fives 88 Percent U. S. One Partial Used 
Crates Advise Immediately If Unacceptable Above Wired Rubenstein 
But Was Unable But Was Undelivered.” Respondent replied the 
same day by telegram refusing to purchase. In the first situation, 
complainant sent to Rubenstein, after the alleged conversation, a tele- 
gram dated December 26 relating to the shipment of PFE 35460 on 
December 24. Here also Rubenstein did not answer complainant’s 
telegram due to his being absent, but no telegram was sent subse- 
quently by complainant to respondent as was the case in connection 
with PFE 90912. In addition, an invoice for PFE 35460 was sent by 
complainant to respondent on December 26 which respondent did not 
specifically deny receiving. These distinguishing features indicate a 
preexisting agreement to purchase PFE 35460. 

The language of complainant’s telegram, dated December 26, ad- 
dressed to Rubenstein, if considered apart from other facts, might raise 
some doubt as to whether an actual contract to purchase did exist. This 
telegram, which is quoted in the Findings, after reciting the shipment 
of a carload of lettuce on December 24, PFE 35460, reads, “Advise Im- 
mediately If Unacceptable.” In a letter addressed to the Department, 
a copy of which is contained in the report of investigation, complainant 
states that this telegram was in confirmation of the oral agreement but 
that the last phrase was added giving Rubenstein an opportunity, to 
withdraw from the agreement because complainant could, at that time, 
resell the shipment to other customers. A letter attached to the re- 
spondent’s answer and counterclaim, from Rubenstein and addressed to 
respondent, indicates that the price of lettuce at destination was very 
profitable until December 24, but began to descend thereafter. 

It is concluded that Rubenstein, acting as respondent’s agent, con- 
tracted to purchase from complainant, the lettuce in car PFE 35460 
and that respondent’s rejection of this shipment was without reasonable 
cause in violation of section 2 of the act. Reparation should be 
awarded complainant for the loss sustained. 

Respondent alleges, by way of counterclaim, that eight carloads con- 
taining 320 crates each of lettuce were due from complainant under the 
contract of November 28, 1945; that these carloads could have been sold 
at a profit of 14 cents per crate; and that loss of profits to respondent 
totaled $358.40. In reply to the counterclaim, complainant alleges that 
performance was excused by “circumstances arising beyond our con- 
trol,” this contingency being provided for in the contract. The stated 
circumstances were the failure of complainant’s lettuce to grade 85 per- 
cent U.S. No. 1 and the impossiblity of obtaining new crates because of 
the shook shortage existing at that time. The parties introduced no 
evidence whatever on this issue. 
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The contract as alleged by the parties does not restrict the shipments 
to lettuce grown solely by complainant. The failure of complainant’s 
lettuce to grade 85 percent U. S. No. 1 would not excuse shipment un- 
der the contract if lettuce of that grade was available elsewhere. Re- 
spondent, however, made no demand for shipments and, apparently, 
it had agreed with complainant that the failure to ship lettuce under 
the contract was excused and waived because of the shook shortage or 
the failure to grade, or both. In addition, respondent did not attempt 
to support its allegation concerning the damages claimed. For these 
reasons, the counterclaim should be dismissed. The facts should be 
published. 

ORDER 


Within 30 days from the date of this order respondent shall pay com- 
plainant as reparation, $500 with interest thereon at 5 percent per an- 
num from January 1, 1946, until paid. 

The counterclaim of respondent is dismissed. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail or 
in person and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1559) 


D. L. P1azza CoMPANY VY. JACKSON AND WILLIAMS. PACA Doc. No. 4739. Decided 
July 23, 1947. 


Duty of Shipper To Pay Commission Merchant Deficit Incurred in Selling 
Produce for the Shipper’s Account 


Where respondent shipped a carload of tomatoes to complainant in interstate 
commerce for sale for the shipper’s account, and the freight charges and 
other proper expense items, paid by complainant, exceeded the gross proceeds 
resulting in a deficit which respondent failed to pay, it is held that such 
failure to pay constituted a violation of section 2 of the act, and reparation 
is awarded complainant in the amount of the deficit incurred in handling 
the tomatoes as respondent’s agent.* 


D. L. Piazza Company, of Minneapolis, Minnesota, complainant pro se. Mr. Ray- 
mond L. Dillman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


A formal complaint was filed herein by D. L. Piazza Company 
against Jackson and Williams on February 10, 1947, under the Perish- 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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able Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a 
et seqg.). Itisalleged that respondent consigned a carload of tomatoes 
to complainant in interstate commerce for sale for the account of re- 
spondent; that upon arrival of the tomatoes at destination complain- 
ant was of the opinion that they could not be sold on that market to 
advantage and recommended to respondent that the car be diverted 
to some other market, but respondent elected and directed complainant 
to dispose of the tomatoes at the original destination, which complain- 
ant did; and that a deficit resulted, the amount of which was reported 
to respondent in complainant’s accounting, but that respondent has 
failed and refused to pay complainant the amount of such deficit or 
any part thereof. Complainant asks for reparation against respond- 
ent in the amount of the deficit shown by the accounting. 

A copy of the complaint and a copy of the report of investigation 
that was made by the Fruit and Vegetable Branch were served on 
respondent by registered mail on May 9, 1947. Respondent was noti- 
fied to answer the complaint within 20 days after the receipt of such 
notice, and that failure to answer would constitute a waiver of hearing, 
and also that such failure to answer would, in accordance with section 
47.8 (c) of the rules of practice, be deemed to be an admission of the 
truth of the facts alleged in the complaint. Respondent has failed 
to answer the complaint and it is disposed of on the basis of the facts 
alleged therein and the effect of respondent’s default. 


FINDIN6S OF FACT 


1. Complainant is a partnership composed of David L. Piazza, 
Samuel L. Piazza, and Providence Piazza, the address of which part- 
nership is Minneapolis, Minnesota. 

2. Respondent is a partnership consisting of Paul O. Jackson and 
James W. Williams, whose address is McAllen, Texas. During the 
period covered in the complaint respondent was licensed under the act. 

3. On or about May 14, 1946, respondent consigned to complainant 
one carload of Texas Beauty brand tomatoes, loaded and shipped in 
car SFRD 35944 from San Juan, Texas, on May 14, 1946, to respondent 
at Minneapolis, Minnesota. 

4. Upon arrival of the shipment at Minneapolis, the condition of 
the tomatoes was such that in complainant’s opinion they could not be 
disposed of to advantage on that market. However, respondent 
directed complainant to sell the tomatoes at Minneapolis, which it did, 
on the best basis possible, for the account of respondent ; that disposi- 
tion of the tomatoes resulted in a deficit in the amount of $271.68; that 
complainant accounted to respondent showing the sale of the tomatoes 
at $125, and the expense items, consisting of payment of freight, icing 
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charges, cost of checking, and demurrage at Minneapolis, and cost of 
Federal inspections made at that point, in the total sum of $396.68, 
resulting in the deficit stated. Respondent has since failed, neglected, 
and refused to pay complainant the amount of such deficit or any part 
thereof. 

5. The complaint was filed within nine months after the cause of 


action accrued. 
CONCLUSIONS 


It is concluded that respondent’s failure to pay to complainant the 
amount of the deficit incurred in handling the tomatoes as respondent’s 
agent, was and is, in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount claimed as damages in 
the complaint, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant as reparation $271.68, with interest thereon at 5 percent 
per annum from June 20, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail, 
or in person, and, except as to the date of payment of reparation and 


as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1560) 


PERHAM FRUIT COMPANY ¥v. JAMES J. ANGELLO, PACA Doc. No. 4746. Decided 
July 23, 1947. 


Unlawful Rejection—Effect of Failure To Answer Complaint 


Whereby an exchange of wires complainant sold to respondent two carloads 
of pears at a net price per box f. 0. b. Washington shipping point, and com- 
plainant consigned the pears to itself “advise James J. Angello”, and at 
about the time the pears should have arrived at destination, respondent wired 
complainant that he would not accept the shipments unless billed “open”, 
and respondent then diverted and resold the pears sustaining a net loss, 
and respondent failed to answer complainant’s complaint for damages, held, 
that respondent’s refusal to accept the pears unless the cars were billed 
“open’”’, meaning on credit, constitutes a rejection thereof without reasonable 
cause, in violation of section 2 of the act, that reparation should be awarded 
complainant on the facts alleged in the complaint, and that the facts should 
be published.* 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Messrs. Gavin & Robinson, of Yakima, Washington, for complainant. Mr. 
Raymond L. Dillman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


A formal complaint was filed in this proceeding under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a 
et seq.), on March 5, 1947. Complainant, Perham Fruit Company, in 
effect alleges that through an exchange of telegrams with respondent, 
James J. Angello, on August 21 and 22, 1946, it sold two carloads of 
pears to respondent at a total price f. o. b. Yakima, Washington; that 
the pears were shipped with draft for payment of the agreed price on 
delivery of bills of lading; that on August 31, 1946, respondent wired 
complainant that he would not accept the shipments unless the cars 
were billed “open”, and thereby rejected them, to complainant’s loss 
and damage on resale of the rejected shipments in the net amount, 
including cost of resale, of $299.28. 

A copy of the complaint and a copy of the report of investigation 
that was made by the Fruit and Vegetable Branch were served on 
respondent by registered mail on May 9, 1947. In a service letter 
which accompanied the complaint, respondent was notified to answer 
it within 20 days after receipt of such notice, and that failure to 
answer would constitute a waiver of hearing, and also that the facts 
alleged in the complaint would, in accordance with section 47.8 (c) 
of the rules of practice, be deemed to be admitted as true. Respondent 
has failed to file an answer and the complaint is disposed of on the 
basis of the facts alleged therein and the effect of respondent’s default. 


FINDINGS OF FACT 


1, Complainant is a partnership consisting of the following mem- 
bers: B. A. Perham, B. A. Perham, Jr., Eloise Perham Freshwater, 
Merritt Bloxom, J. M. Bloxom, and Merritt Bloxom, Jr. The busi- 
ness address of the partnership is Yakima, Washington. 

2. Respondent is an individual whose address is Hammonton, New 
Jersey. During the period covered in the complaint respondent was 
licensed under the act. 

3. On August 21, and August 22, 1946, telegrams were exchanged 
between complainant and respondent whereby complainant sold to 
respondent two carloads of pears at its quoted price of $3.35 net, 
f. o. b. Grand View, Washington. The total price of each carload was 
$2,412. Complainant made shipment of the pears from Grand View, 
Yakima County, Washington, in cars ART 275 and SFRD 23260, on 





702 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 6 A.D, 


August 23, and 24, 1946, respectively. The shipments were consigned 
to complainant, advise James J. Angello, “% Penn Produce Terminal,” 
Philadelphia, Pennsylvania. 

4. On August 31, 1946, respondent wired complainant that he would 
not “accept cars unless you bill open.” 

5. Following respondent’s refusal to accept the pears unless billed 
open, complainant resold the pears contained in car SFRD 23260 to 
the Spicuzza Fruit Company, at Norfolk, Virginia, for a total of $2,448, 
realizing a net gain of $36 in excess of the sale price. Complainant 
resold the pears in car ART 275 through Samuel J. Shallow Company, 
at Boston, Massachusetts, for a total of $2,193.25, sustaining a loss on 
the carload of $218.75, making the net loss on both carloads $182.75, 
which last-stated amount has not been paid, or any part thereof. 

6. The complaint was filed within nine months after the cause of 
action accrued. 

CONCLUSIONS 


It is concluded that respondent’s refusal to accept the shipments 
unless complainant would deliver them to respondent on open billing 
which would have meant delivery on credit, constituted a rejection 
of the pears without reasonable cause, and was in violation of section 
2 of the Act; that reparation should be awarded complainant in the 
amount of $182.75, with interest; and that the facts should be pub- 
lished. 

ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $182.75, with interest thereon at 5 
percent per annum from September 1, 1946, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1561) 


Brown & EvaANs v. Scosiick BrotHers. PACA Doc. No. 47338. Decided July 24, 
1947. 


Failure To Pay Balance of Purchase Price—Default 


Where complainant sought to recover from respondent the balance of the purchase 
price for a quantity of apples delivered to respondent pursuant to the terms 
of a written contract between the parties, it is held, that respondent’s fail- 
ure to make prompt payment of the purchase price of the apples was a 
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violation of section 2 of the act entitling complainant to an award of repara- 
tion, and that respondent’s failure to answer the formal complaint filed 
against it constitutes an admission of the facts alleged in the complaint.* 


Messrs. Brown & Evans, of Martinsburg, West Virginia, complainant pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judical Officer. 
PRELIMINARY STATEMENT 


This proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1940 ed. 499a et seg.), was instituted by formal 
complaint filed April 4, 1947, by complainant, Brown & Evans, of 
Martinsburg, West Virginia, against Scoblick Brothers of Archbald, 
Pennsylvania, for damages resuiting from respondent’s alleged fail- 
ure to pay the purchase price for a quantity of apples delivered to 
respondent, during October and November 1946, pursuant to a con- 
tract entered into by and between the parties on June 22, 1946. 

Complaint alleges that on June 22, 1946, in the course of interstate 
commerce, complainant, as Grower’s Sales Agent, by a contract in 
writing, sold to respondent the entire crop of apples of McKee 
Brothers, Growers, of Shepherdstown, West Virginia, as per copy of 
contract attached to the complaint as exhibit 1; that respondent failed 
to fulfill its agreement under the contract in failing to pay the pur- 
chase price for all fruit stored under the terms of the agreement and 
in issuing checks and stopping payment thereon for shipments re- 
ceived and accepted by respondent. Complainant further alleges that 
in accordance with respondent’s instructions, and in compliance with 
the terms of the contract, complainant shipped to respondent at desti- 
nations in the State of Pennsylvania the kind and quality of apples 
called for in the contract, aggregating 19 carloads, or 12,172 baskets; 
that respondent accepted delivery of all the said shipments without 
question and under date of November 23, 1946, gave complainant three 
checks in equal amounts totaling $23,794.08 in payment of the agreed 
price of the fruit shipped to respondent. Complainant avers that 
respondent “finally paid two of the above checks,” but that the third 
check for $7,931.36 was returned by the bank upon which it was drawn 
with protest notice that payment had been stopped; that thereafter 
respondent requested complainant to accept three checks totaling the 
amount of the check upon which payment had been stopped, and that 
these checks were also returned by the bank with protest notices, 
payment having been stopped by respondent. Complainant alleges 
that there is now due and owing to complainant from respondent the 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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sum of $7,931.36, plus protest fees, covering payment for the apples 
shipped to and accepted by respondent. Complainant further avers 
that respondent has failed to pay for more than 30,000 baskets and 
crates of apples stored at Charlestown and at Martinsburg, West 
Virginia, and at Hagerstown, Maryland, in compliance with the terms 
of the contract. Complainant states that it is engaged in selling these 
apples for the respondent’s account and that the resulting loss to com- 
plainant, if any, will be made the basis of a further complaint against 
respondent under the Act. 

A copy of the report of investigation was served on complainant on 
May 1,1947. A copy of the formal complaint and a copy of the investi- 
gation report were served on respondent by registered mail on May 2, 
1947. At the same time, and as a part of such service by mail, re- 
spondent was notified in writing that its answer to the formal com- 
plaint should be filed within 20 days from the receipt of such notice 
and that, in accordance with section 47.8c of the rules of practice, 
failure to file an answer would be deemed to be an admission of the 
allegations of the complaint. No answer to the formal complaint 
was filed by respondent and the proceeding is disposed of on the basis 
of such default. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Malcolm M. Brown 
and D. Floyd Evans, doing business as Brown & Evans, whose post- 
office address is Martinsburg, West Virginia. 

2. Repondent is a partnership composed of J. P. Scoblick, F. J. 
Scoblick and A. J. Scoblick, doing business as Scoblick Brothers, 
whose post-office address is Archbald, Pennsylvania. Respondent was 
licensed under the Act at the time of this transaction. 

3. On June 22, 1946, by written contract, complainant sold to re- 
spondent the entire crop of apples of McKee Brothers, all varieties, 
hand picked, tree run, at 44% cents per pound, f. o. b. cars or delivered 
to storage, each variety to be picked when mature and hauled promptly 
to cars or storage as instructed. 

4. The parties agreed to accept railroad weights as a basis of settle- 
ment for all cars and the respondent agreed to make prompt payment 
to complainant as the apples were shipped and/or stored. 

5. During October and November 1946, complainant shipped from 
West Virginia, in interstate commerce, to respondent at destinations 
in the State of Pennsylvania the kind and quality of fruit called for 
in the contract of purchase and sale, in cars numbered and initialed 


as follows: 
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Date 1946 Shipping Station Car Contents Soesten Amount 












WVA-FGE 18199 184 | $1,195. 43 
WVA-FGE 21119 645 191 | 1,223.89 
WVA-FGE 35806 660 192 | 1,252.35 
WVA-WFE 66232 660 198 | 1,252.35 
WVA-WFE 65027 660 199 | 1,252.35 
WVA-FGE 22088 660 200 | 1,252.35 
WVA-FGE 50808 660 207 | = 1, 252.35 
WVA-PFE 75447 660 208 | 1, 252.35 

.--| WVA-BREX 75907 645 233 | 1, 288.39 
-| WVA-SFRD 38222 612 234 | 1,222.47 
WVA-MDT 3643 611 235 | 1,220.47 
WVA-ART 18067 611 236 | 1,220.47 
WVA-BREX 75760 660 238 | 1,318.35 
WVA-FGE 32668 660 243 | 1,318.35 
WVA-FGE 32674 665 245 | 1,328.34 
WVA-NWX 1389 650 246 | 1,298.38 
WVA-FGE 51168 660 247 | 1,318.35 
WVA-NP 90223 568 249) 1,134.58 
WVA-FGE 33363 595 251 | 1,192.51 








g 











6. Respondent accepted all the above shipments of apples and issued 
and delivered to complainant three checks in payment of the purchase 
price, the checks being for $7,931.36 each, or a total amount of 
$23,794.08. 

7. Respondent stopped payment on one check for $7,931.36 drawn 
on the First National Bank of Jermyn, Pennsylvania, and bearing 
date of November 23, 1946, causing a protest fee of $2.18 to be assessed 
against complainant. Respondent then issued and delivered to com- 
plainant three checks in approximately equal amounts and totaling 
$7,931.36. Respondent also stopped payment on these checks, causing 
complainant to pay three additional protest fees of $2.18 each. 

8. The informal complaint was filed on March 12, 1947, and within 
nine months from the time the alleged cause of action accrued. 
















CONCLUSIONS 






The respondent ignored all communications from the Fruit and 
Vegetable Branch, including telegrams, during the course of the in- 
vestigation which the Branch undertook to make prior to the filing of 
the formal complaint. The formal complaint, which was served upon 
one of respondent partners, was likewise ignored. The record, there- 
fore, contains no explanation of respondent’s failure to comply with 
the terms of the contract nor any attempt to justify its actions. It 
would appear that the complainant has completely performed its 
agreements under the contract and that respondent found no complaint 
with such performance. Respondent’s failure to make prompt pay- 
ment of the purchase price of the apples was a violation of section 2 of 
the Act, for which complainant is entitled to reparation. 
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ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $7,931.36, plus $8.72 protest fees, or a 
total of $7,940.08, with interest thereon at five percent per annum from 
March 1, 1947, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in persons, and, except as to date of payment of reparation, and as to 
service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1562) 


NAVASOTA WATERMELON GROWERS ASSOCIATION V. HANDLER PRODUCE COMPANY. 
PACA Dor. No. 4691. Decided July 24, 1947. 


Failure To Pay Balance of Purchase Price 


Where the evidence showed that respondent had failed to pay the full amount 
due under the contract of purchase and sale, reparation is awarded com- 
plainant in due amount of the balance of the purchase price.* 


Contract of Purchase and Sale—Interpretation—Weight of Shipment— 
Track Sale 


Where the contract was for the sale of a carload of watermelons then on track 
at destination, the sale being at a price per hundredwéight, and the broker’s 
memorandum of sale listed the railroad scaleweight but the buyer claimed 
that payment was to be made on the basis of actual weight, it is held that 
the parties were buying and selling the watermelons contained in the car 
at the time of sale, actual weight to control but the buyer being on notice 
that payment would be required on the basis of railroad scaleweight in the 
absence of proof that such weight was incorrect.* 


Evidence—Weight of Shipment 


Copies of weight certificates on three truckloads of watermelons, with no proof 
that the certificates cover watermelons taken from a particular car or that 
such certificates covered all the watermelons in that car, held insufficient 
proof of actual weight of shipment.* 


Evidence—Failure To Show Payment in Full 


Where respondent claimed that its check to complainant was in full settlement 
of respondent’s obligation under the contract, but offered no proof that the 
check was tendered or accepted as full settlement, it is held that the check 
was a partial payment.* 

Mr. Seward R. Moore, of Minneapolis, Minnesota, for complainant. Mr. Jack 
Rauch, of Peoria, Illinois, for respondent. Mr. James EF. Horton, Examiner. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U. S. C. 1940 et 499a et seg.). By 
informal complaint filed August 8, 1946, and formal complaint filed 
January 30, 1947, complainant seeks to recover the unpaid balance of 
the purchase price of a carload of watermelons sold to and accepted 
by respondent. It is alleged in the complaint that the contract was 
for a carload of watermelons at an agreed price of $1.40 per cwt. on an 
f. o. b. “as is” basis; that the contract price was $386.82; and that re- 
spondent remitted the sum of $337.40, leaving a balance due of $49.42. 

On March 6, 1947, respondent filed its answer, admitting the con- 
tract but denying any liability to complainant. Respondent claims 
that the watermelons weighed 24,100 pounds, instead of 27,680 pounds 
(later reduced to 27,630 pounds) as claimed by complainant; that 
$337.40 was the correct amount of its obligation under the contract; 
and that the sum of $337.40 was remitted as payment in full for the 
watermelons here involved. 

The record includes a report of investigation that was served by 
registered mail on complainant on February 17, 1947, and on respond- 
ent on February 15, 1947. The complaint was served on respondent 
by registered mail on Febraury 15, 1947. 

Since the amount claimed does not exceed $500, evidence was sub- 
mitted and the proceeding was conducted in accordance with the 
shortened procedure, as provided by section 47.20 of the rules of 
practice (10 F. R. 2209, 8685; 11 F. R. 224). 

There is attached to the complaint a letter signed by the General 
Agent of the Atchison, Topeka and Santa Fe Railway Company, in 
which it is stated that car ATSF 60089, watermelons, out of Navasota, 
Texas, July 2, 1946, was put over railroad scales at Somerville, Texas, 
and the following are actual weights: 

Pounds 


COE: accrssinikcceeroerisadinicnntentnetiiiniinmteniiniitcipnibdicimpainiaieibltll 70, 380 
42, 250 
28, 130 


A dunnage deduction of 500 pounds was made, and complainant’s 


claim is based on a net weight of 27,630 pounds. 
Respondent’s Exhibit No. 1, attached to the complaint, reads as 


follows: 


T5SL07 
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“WEIGHED ON FAIRBANKS TYPE-REGISTERING BEAM 


Load—Melon Date—7/12/46 
From—Handler Pro 
Gross—11200 lbs To 
Tare—5900 Ibs Price—25¢ Pd 
Net—5300 lbs Amt. 
On2 Off—— A. W. Bush, Weigher 


WEIGHED ON FAIRBANKS TYPE-REGISTERING BEAM 


Load—Melon Date—7/12/46 
From—Handler Pro 

Gross—15100 lbs To 

Tare—5900 Ibs Price—25¢ Pd 

Net—9200 Ibs Amt. ——— 

—On2 Off—— A. W. Bush, Weigher 


WEIGHED ON FAIRBANKS TYPE-REGISTERING BEAM 


Load—Melon Date—7/12/46 


From—Handler Pro 
Gross—15500 Ibs To 
Tare—5900 lbs Price—25¢ Pd 
Net—9600 lbs Amt. ——— 
— On2 Off A. W. Bush, Weigher” 

This exhibit is offered as “True and correct copies of the scale 
tickets,” in support of respondent’s contention that the watermelons 
weighed only 24,100 pounds at Peoria, Illinois, on July 12, 1946, the 
scales on which they were weighed being operated by the City of 
Peoria. 

FINDINGS OF FACT 


1. Complainant, Navasota Watermelon Growers Association, is an 
association whose address is Navasota, Texas. 

2. Respondent is an individual, Al Handler, doing business as Han- 
dler Produce Company, whose address is Peoria, Illinois. At the 
time of the transaction involved in this proceeding, respondent was 
licensed under the act and is now so licensed. 

3. On or about July 11, 1946, in the course of interstate commerce, 
complainant sold to respondent, by contract in writing, one carload 
of Black Diamond watermelons, being the watermelons then con- 
tained in car ATSF 60089, at an agreed price of $1.40 per cwt., on an 
f. o. b. “as is” basis. 

4. The watermelons contained in car A'TSF 60089 were shipped from 
Navasota, ‘Texas, on July 2, 1946, and were weighed on railroad scales 
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at Somerville, Texas, 28.3 miles from shipping point. The Atchison, 
Topeka and Santa Fe Railway Company reported the net weight of the 
contents of this car as being 28,130 pounds. A dunnage deduction of 
500 pounds was allowed, making the net weight of the watermelons, 
for purposes of the contract, 27,630 pounds. 

5. The contract price of the watermelons was $386.82. Respondent 
made a partial payment of $337.40, leaving a balance of $49.42 due 
complainant, no part of which has been paid. 

6. The complaint was filed within nine months after the cause of 
action accrued. 

CONCLUSIONS 


The broker’s memorandum of sale, issued July 11, 1946, contains 
a statement of the railroad scaleweight of the watermelons, thus indi- 
cating that such weight was a consideration in the sale. Respondent 
contends that the sale was on the basis of actual check-out weight of 
the melons at Peoria, Illinois, but offers no evidence of objection having 
been made to the memorandum of sale which did not so provide. The 
broker, who negotiated the sale to respondent, states that “We did 
not tell Mr. Handler to go ahead on the car basis actual unloading 
weights.” It is alleged in the complaint, and admitted in the answer, 
that the sale was made on or about July 7, 1946. On this date the car 
was evidently in transit. The broker’s letter of September 28, 1946 
(Exhibit 7, Report of Investigation), however, states that “we are 
attaching copy of our Memorandum of Sale mailed to the Handler 
Produce Company July 11th. Per our confirmation this carload of 
Watermelons was sold on track Peoria, same date at $1.40 FOB ‘as is’.” 
The inclusion of the words “as is” in a track sale is some indication 
that payment on the basis of actual weight at point of delivery may 
have been contemplated. From the evidence submitted we conclude 
that the parties were buying and selling the watermelons actually 
contained in car ATSF 60089, in their then condition on July 11, 
1946, actual weight to control in computing the invoice price but the 
buyer being on notice that the seller would claim payment on the 
basis of railroad scaleweight in the absence of proof that such weight 
was incorrect. Since the respondent relies upon what it says was 
the actual weight of the watermelons, the burden is on respondent to 
establish such weight. 

Respondent offers what purport to be three weight tickets issued 
by the weigher at scales operated by the City of Peoria. Accepting 
these tickets as official weight certificates, they do not prove the point 
for which they were introduced, namely, that the watermelons in car 
ATSF 60089 weighed 24,100 pounds on July 12, 1946. The tickets 
establish, at most, that three truckloads of watermelons were put over 
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the scales and that such watermelons weighed 24,100 pounds. There 
is nothing to show that these watermelons were unloaded from car 
ATSF 60089. Furthermore, even if there were evidence to that effect, 
there is nothing to show that the three weight tickets cover all the 
watermelons contained in that car at the time of sale. We conclude 
that there is no evidence as to the actual weight of the watermelons at 
Peoria, Illinois, on or about July 11, 1946. It follows that respondent 
must pay for the shipment on the basis of the railroad scaleweight. 

Respondent contends that its payment of $337.40 was in full settle- 
ment of its obligation under the contract. There is no evidence that 
respondent’s check was tendered or accepted as full settlement. For 
lack of proof, this contention by respondent must be rejected. 

On the record presented, it is concluded that respondent’s failure to 
pay complainant $49.42, in addition to the $337.40 paid, for the water- 
melons here involved, was, and is, in violation of section 2 of the act. 
Reparation should be awarded complainant in the amount of $49.42, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $49.42, with interest thereon at 5 percent 
per annum from July 12, 1946, until paid. 


The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 


its date. 


(A. D. 1563) 


W. H. Russum v. SHOWKER BROTHERS AND R. E. TurNER, Jk. PACA Doc. No. 4720. 
Decided July 28, 1947. 


Denial of Petition to Set Aside Reparation Order 


Since respondent-buyer was properly notified of filing of complaint and effect of 
failure to answer but nevertheless failed to answer and has failed to show 
that evidence will be presented which was not considered in issuance of the 
order based upon respondent’s default, its petition to set aside the order is 
denied. 


Mr. Francis W. Hill, of Hill € Crenshaw, of Washington, D. C., for respondent. 
Decision by Thomas J. Flavin, Judicial Officer. 
DENIAL OF PETITION TO SET ASIDE REPARATION ORDER 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1940 ed. 499a et seg.) an order was issued on June 
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12, 1947, dismissing the complaint as to respondent R. E. Turner, Jr. 
and awarding reparation to complainant and against respondent 
Showker Brothers in the sum of $1,533.12 with interest thereon at 5 
percent per annum from June 10, 1946, until paid. Although a copy 
of the report of investigation and a copy of the complaint filed in this 
proceeding were served by registered mail on respondent Showker 
Brothers, no answer was filed by this respondent nor was any request 
for continuance made until July 3, 1947, when this respondent filed 
a petition to set aside the aforesaid order issued on June 12, 1947, and 
reconsider the case. In this petition for reconsideration, it is alleged 
that Randolph S. Showker is the active head of respondent partner- 
ship firm; that he became ill on March 29, 1947, and was unable to 
return to the active management of the business until June 24, 1947, 
when the aforesaid order in this proceéding was first brought to his 
attention. The petition to set aside the order also alleges that J. Rich- 
ard Showker resigned from the partnership on December 1, 1946, and 
Frederick S. Showker who is 24 years of age, although a partner, was 
not familiar with legal matters and filed all papers in connection with 
this proceeding with the intention of bringing them to the attention 
of Randolph S. Showker on his return to the office. Although the 
records of the Department fail to indicate that Zane D. Showker had 
any interest in the partnership at the time of the transaction involved 
herein, it is alleged in the petition for reconsideration that he is now 
manager of the Elkins, West Virginia, branch of respondent firm 
and has no knowledge of this transaction. It is urged in the petition 
for reconsideration that respondent Randolph S. Showker negotiated 
with the broker but did not place an order for the carload of toma- 
toes involved although “he did contact his general broker, A. G. Shore 
Company, and was advised that a shipment had been obtained” and he 
did on June 4, 1946, telegraph respondent Turner: 


“HOLD CAR MISSISSIPPI TOMATOES TO COME OUT END 
OF WEEK.” 

It is contended that if it be conceded that an order was placed by 
respondent Showker Brothers, it became the duty of respondent Tur- 
ner on receipt of the aforesaid telegram to do everything possible to 
minimize the loss but nothing was done by either complainant or 
respondent Turner. It is also contended that the tomatoes failed to 
meet the requirements for U.S. No. 1 tomatoes on arrival at Staunton, 
Virginia, on or about June 10, 1946, but respondent overlooks the 
fact that this was an f. o. b. sale and a certificate of federal inspection 
included in the record discloses that the tomatoes met the require- 
ments of that grade at shipping point on June 4, 1946, which appears 
to have been on or about the date of shipment. 
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It appears, therefore, that all matters raised by the petition for 
reconsideration were fully considered in the order of June 12, 1947, 
and since the partnership firm, which was properly served with all 
necessary papers, continued to operate the business in the absence of 
respondent Randolph 8. Showker, no sufficient reason can be found 
for reconsideration of this case, and respondent’s petition for recon- 
sideration is denied. 

This order, and the order of June 12, 1947, shall become effective 
30 days from the date hereof. 

The parties shall be served with a copy of this order by registered 
mail or in person and this order shall be published. 


(A. D. 1564) 


UNITED Propuce Co. v. N. DEMAREA & Sons. PACA Doc. No. 4583. Decided July 
28, 1947. 


Failure To Pay Balance of Purchase Price—Purchase of Commodity on F. O. B. 
Shipping Point Acceptance Final Basis—Assumption by Buyer of Transit 
Changes in Commodity—Accord and Satisfaction 


Where complainant sold a carload of grapes to respondent on an f. o. b. shipping 
point acceptance final basis and after arrival of car respondent complained 
that the grapes were not in merchantable condition and a variety not ordered 
were included, and complainant made a refund to respondent but a dispute 
arose as to items covered by the refund and respondent paid complainant 
less than the sale price as diminished by the refund, held: (1) since respon- 
dent’s purchase was made on the basis stated buyer had no right of rejection 
and was without recourse for any change in commodity occurring during 
transit; (2) a dispute existed as to inclusion of a variety of grapes not 
specified as well as to their quality and, therefore, respondent’s acceptance 
of the refund constituted an accord and satisfaction of all matters in 
dispute; and (3) an award of reparation for the unpaid balance of the 
purchase price as diminished by the refund is warranted.* 


Messrs. Blanksten & Lansing, of Chicago, Illinois, for complainant. Mr. John J. 
Gillis, of Kansas City, Missouri, for respondent. Mr. George R. Springborg, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et 
seqg.), instituted by formal complaint filed on November 19, 1945. 
Complainant, United Produce Co., asks for an award of reparation 
against respondent, N. DeMarea & Sons, for its alleged failure to pay 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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the balance of the price of a carload of grapes purchased from the 
complainant. 

It is alleged that respondent purchased from complainant 1100 
lugs of Royal K and JJ brand grapes at a price per lug f. o. b. Cali- 
fornia, f. 0. b. shipping point acceptance final; that the grapes arrived 
at Kansas City, Missouri, on August 20; that respondent was notified 
of arrival on August 21, and on the afternoon of August 22, com- 
plained about the condition of the grapes, and it was then agreed that 
if complainant would make an allowance of $275, such allowance would 
be accepted in full accord and satisfaction of any and all disputes and 
the full amount of the invoice would be paid; that complainant’s check 
for $275 was received and cashed by respondent in completion of the 
accord and satisfaction; but that respondent has paid only the sum 
of $2,431.93 and is liable to complainant for the balance of $395.07. 

On April 19, 1946, copies of the formal complaint and report of in- 
vestigation were served on respondent, and a copy of the report of 
investigation was served on complainant. 

Respondent filed an answer and counterclaim to the complaint 
wherein respondent alleges that instead of purchasing 1100 lugs of 
Royal K and JJ brand grapes as stated in the complaint, it purchased 
128 lugs of Royal K brand Red Malaga, 538 lugs of JJ brand Girdled 
Seedless, and 434 lugs of Royal K brand Girdled Seedless grapes, all 
at $2.57 per lug f. o. b. shipping point; and that complainant failed to 
deliver the kind and quality of grapes purchased, in that the car con- 
tained 118 lugs Red Malaga, 782 lugs Seedless, and 200 lugs Ribier 
grapes, which were not in merchantable condition. Respondent denies 
that it agreed to settle the dispute by complainant’s payment of $275, 
and accepted complainant’s check for that amount “only in alleviation” 
of respondent’s complaint. Respondent asks for damages against 
complainant in the amount of $2,236.95, the loss allegedly sustained by 
reason of complainant’s breach of the contract of sale. 

On June 7, 1946, a copy of the answer and counterclaim, and a copy 
of a supplemental report of investigation were served on complainant, 
and a copy of the supplemental report of investigation was served on 
respondent. Complainant’s reply, in the form of a general denial, was 
filed on June 17, 1946. 

A hearing was held in Kansas City, Missouri, on March 18, 1947. 
The complainant did not appear in person or by counsel, but the 
examiner, at the request of complainant’s attorneys, placed in the 
record the deposition of Tony Oddo, one of its officers and directors. 
Respondent appeared by its attorney, and introduced the oral testi- 
mony of Joseph DeMearea, one of the members of respondent partner- 


ship. 
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The only dispute in the evidence is whether an accord and satis- 
faction was arrived at between the parties. Complainant’s deposition 
witness, Tony Oddo, testified that on August 22, 1945, he had a tele- 
phone conversation with Brown and Loe, respondent’s agent at Kansas 
City, in which it was agreed that if complainant would mail an allow- 
ance of $275, that would satisfy all objections of respondent to the 
shipment and complainant’s invoice would be paid in full. Oddo also 
testified that although he felt that under the terms of the sale he was 
not obligated to make any allowance at all, he “did this as a good will 
gesture with the distinct understanding that this allowance would 
settle all disputes.” On the same day this witness addressed a letter 
to Tom Loe containing the following pertinent paragraph: 

“Supplementing our ‘phone conversation of this afternoon, we are enclosing 
herewith our * * * check for $275.00 covering allowance of .25 per lug on 
ear IC 54929, made payable to M. De Marea & Sons; and, in line with our ‘phone 
conversation, you are to pay our invoices in full on these three cars.” 

The check accompanying this letter bore the notation, “CAR NO. IC 
54929 (GRAPES) 1100 LUGS A 25¢ ALLOWANCE.” 

Respondent, in an effort to establish that no accord and satisfaction 
had been reached, introduced some testimony at the hearing tending to 
indicate that inclusion of the Ribier grapes was not discovered until 
after the $275 allowance had been discussed and agreed upon between 
complainant and Brown and Loe on August 22, 1945. Moreover, 
while admitting acceptance of complainant’s check and retention of 
the proceeds, respondent introduced in evidence its receipt dated 
September 6, 1945, to Brown and Loe for the check, reading as follows: 

“Received from Brown and Loe check in the amount of $275.00, dated August 
22, 1945, issued by the United Produce Company, Chicago, Illinois, which is being 
accepted as a partial payment of our claim on IC 54929, Grapes.” 


A letter accompanying Brown and Loe’s remittance of two checks for 
the total amount of $2,431.93 to complainant on the same date, Sep- 
tember 6, 1945, also indicates that complainant’s check for $275 was 
being applied in partial payment of respondent’s claim for breach 
of contract. 


FINDINGS OF FACT 


1. Complainant, United Produce Company, is a corporation, whose 
post office address is 1421 South Aberdeen Street, Chicago, Illinois. 

2. Respondent is a partnership composed of A. B. DeMarea, Frank 
DeMarea, Joseph DeMarea, and Michael DeMarea, doing business 
under the firm name and style of N. DeMarea & Sons, whose post office 
address is 305 Walnut Street, Kansas City, Missouri. During all of 
the period covered in the complaint, respondent was licensed under the 
Perishable Agricultural Commodities Act, 1930. 
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3. On August 10, 1945, complainant sold to respondent, acting by 
and through Brown and Loe, brokers in Kansas City, Missouri, a car- 
load of grapes represented as consisting of 128 lugs of Red Malaga 
Royal K brand grapes, 538 lugs of Girdled Seedless JJ brand, and 
434 lugs of Girdled Seedless Royal K brand grapes, all at the agreed 
price of $2.57 per lug f. o. b. California, for a total of $2,827, f. 0. b. 
shipping point acceptance final, loaded in car IC 54929, at Arvin, Cali- 
foriia, on the date of sale. 

4. Car IC 54929, containing 118 lugs of Red Malaga grapes, 782 lugs 
of Seedless, and 200 lugs of Ribier grapes, was shipped under standard 
refrigeration from Arvin, California, on August 10, 1945, and arrived 
in Kansas City, Missouri, at 1:20 p.m. on August 20. Respondent was 
notified of its arrival at 12:30 p.m. on August 21, unloading was started 
at i1:00 a. m., and unloading was completed at 4:00 a. m. on August 
20. 

5. A Government inspection of the car made at 12: 15 p.m. on August 
22 at Kansas City, at respondent’s request, revealed decay averaging 
approximately 40 percent in the “Thompson Seedless” grapes, decay 
averaging approximately 20 percent in the “Red Malagas”, and decay 
averaging 12 percent in the “Ribiers”, chiefly Rhizopus rot, various 
stages. 

6. Complaints by respondent about the grapes were conveyed to 
complainant by Brown and Loe both on August 21 and August 22, and 
on the latter date complainant mailed to Brown and Loe its check in the 
amount of $275, payable to the respondent. This amounted to an 
allowance of 25 cents per lug on the entire shipment. 

7. The Red Malaga and Seedless grapes were resold by respondent for 
a total of $575.05, and the Ribier grapes for a total of $252.15. 

8 On or about September 6, 1945, respondent accepted complain- 
ant’s check dated August 22, 1945, for $275 and delivered to Brown 
and Loe a receipt reciting that such check was accepted as partial pay- 
ment of respondent’s claim. 

9. On or about September 6, 1945, Brown and Loe remitted to com- 
plainant for respondent one check for $2,313, assertedly in payment of 
ihe 782 lugs of Seedless and the 118 lugs of Red Malaga grapes, and a 
second check for $118.93, assertedly covering an accounting on the 200 
lugs of Ribier grapes, or a total of $2,431.93. 

10. Respondent retained the proceeds of complainant’s check for $275 
and has failed to remit the sum of $395.07, the balance of the purchase 
price due complainant. 

i1. Formal complaint was filed on November 19, 1945, which was 
within nine months after the cause of action accrued. 
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CONCLUSIONS 






































The respondent’s claim that complainant failed to deliver the variety 
and quantities of grapes agreed upon is clearly supported by the rec- 
ord. There is no question but that the complainant first orally, and 
then in its confirming telegram and invoice of August 11, described the 
grapes as alleged in respondent’s answer. The grapes were similarly 
described in the broker’s standard memorandum of sale which was 
mailed to complainant on the same date. Not only were these grapes 
identified by the brand names of Royal K and JJ, but the variety was 
said to be “Girdled Seedless” and “Red Malaga,” and the quantity of 
each was specified. No mention was made of the “Ribier” variety, and 
the inclusion by complainant of 200 lugs of Ribier grapes in the car, in 
place of 10 lugs of Red Malaga and 190 lugs of Girdled Seedless grapes, 
was in violation of the express terms of the contract of sale. For such 
damages as directly and naturally may have resulted from those 
breaches of contract, respondent would be entitled to recover from the 
complainant. However, for reasons which will later become appar- 
ent, it is deemed unnecessary to consider the measure or amount of such 
damages. 

Respondent’s next contention that complainant breached the terms 
of the contract by delivering grapes which were not of the quality 
agreed upon, in that they were not in merchantable condition, is with- 
out merit. There is no dispute but that the sale involved herein was 
made on an f. o. b. “shipping point acceptance final” basis which is the 
same as “f. 0. b. acceptance final.” This term, as defined in the regu- 
lations, meant that respondent accepted the produce f. o. b. cars at 
shipping point without recourse. While, as has been indicated, the 
breach of other specifications stated in the contract, such as variety or 
quantity, would entitle the respondent to recover for any losses shown 
to have been sustained, this term, as understood in the trade, meant 
that respondent had no right of rejection and was without recourse 
for any change in quality or condition during transit. See D.B. Bruno 
& Co., Inc. v. S. Goldsant, Inc., 1 A. D. 605, PACA Docket No. 3605, S. 
2954; and Nick Argondelis vy. Senter Bros., Inc., 4 A. D, 420, PACA 
Docket No. 4422, S. 3200. It has been held that such a contract does 
not include an implied warranty of suitable shipping condition. 
Battistini Bros. v. Senter Bros., Inc., and/or C. Comella, Ine., 4 A. D. 
571, PACA Docket No. 4390, S. 3209. It is concluded that since re- 
spondent accepted the grapes at shipping point without recourse 
against complainant as to changes in their quality and condition dur- 
ing transit, it cannot recover from comp!ainant for losses. This con- 
clusion is based on the cases cited supra. 

Respondent has never questioned Brown and Loe’s authority to enter 
into an accord in its behalf. Respondent’s partner, Joseph DeMarea, 
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did offer testimony indicating that the Ribier grapes were not found 
in the car until after the agreement of August 22 was reached, but 
the weight of evidence is tothe contrary. It is only necessary to point 
out that this same witness, in response to questioning by the examiner, 
later testified that he knew about the Ribier grapes before the Govern- 
ment inspection was made. The time of such inspection was 12:15 
p.m. on August 22. However, the precise hour at which respondent 
learned of the inclusion of the “Ribiers” is hardly of great importance, 
for the unloading of the car was completed by August 25, twelve days 
prior to September 6, 1945, the date upon which respondent finally 
accepted and cashed complainant’s check dated August 22, 1945. 
Moreover, Joseph DeMarea, after describing the controversy which 
extended from August 22 to September 6, offered the following signi- 
ficant testimony : 


“Q. You finally made a settlement with Brown and Loe, is that correct, for 


the car? 
“A, If I made an acceptance? 
“Q. No, settlement. 
“A, We finally made a settlement on the car, yes, sir.” 


Respondent’s delivery to Brown and Loe on September 6, 1945, of the 
receipt containing the recital that complainant’s check was being 
accepted as partial payment of its claim, and the inclusion by Brown 
and Loe of a similar provision in their letter to complainant, is con- 
sidered immaterial. Respondent’s claim against complainant for 
breach of the sale contract plainly was disputed, and the tender of 
complainant’s check in settlement thereof was of such character as to 
put respondent on notice that it must be accepted in full satisfaction 
of respondent’s claim or not at all. If respondent was unwilling to 
accept the check in full payment, it had the duty not to use but to 
return it. Neither the terms of the receipt nor of the broker’s letter 
accompanying the remittance could in any way operate to alter the 
conditions upon which the original check was tendered. Seeds, Grain 


Hay Co. v. Conger, 83 Ohio St. 169, 93 N. E. 892; Nassoiy v. Tomlin- 


son et al., 148 N. Y. 326, 42 N. E. 715. 

There is no question but that by August 22 a dispute had arisen be- 
tween the complainant and respondent over the grapes contained in 
car IC 54929. On August 21 and again on August 22, respondent 
complained to Brown and Loe about the grapes and they in turn re- 
layed these complaints to complainant. Although respondent’s first 
complaint related only to the quality and condition of the grapes, it 
seems reasonable that by the afternoon of August 22 respondent both 
knew of and objected to the inclusion in the car of the Ribier grapes. 
It is further shown by the record that on the afternoon of this date 
complainant entered into a settlement with Brown and Loe to the 
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effect that if complainant would make respondent an allowance of 
$275, such allowance would settle all disputes and the original contract 
price would be paid in full. This settlement was, thereafter, fully 
executed by respondent’s acceptance of complainant’s check in the 
amount agreed upon and the cashing and retention of the proceeds. 
An accord and satisfaction was thereby established. Z. P. Whidden v. 
P. Berry & Sons, Inc., PACA Docket No. 928, S. 496; Anonymous, 4 
A. D. 363, PACA Docket No. 3912, S. 2869. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $395.07, with interest thereon at 5 percent 
per annum from August 21, 1945, until paid. 

The facts and circumstances set forth herein shall be published. 

Respondent’s counterclaim is dismissed. 

Copies hereof shall be served upon the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1565) 


C. F. ScHAEFER CoMPANY AND Epwarp A. BANNISTER v. LOWELL BrorHERS & 
BalLtEy Co. PACA Doc. No. 4548. Decided July 29, 1947. 


Denial of Petition for Recamsideration—Stay Order Set Aside 


Respondent’s petition for reconsideration denied by decision after reconsidera- 
tion on the ground that the record supports the original order which is 
hereby reinstated, and the prior stay order is set aside.* 


Statute of Frauds—Acceptance and Receipt—Divisible Contract 


In contract for six carloads of apples, the acceptance of one carload by respond- 
ent takes contract from without the Statute of Frauds, and question of 
divisibility of contract is not involved.* 


Railroad Claims—Failure To File Claims for Damages Against Carrier 


In an action by complainant for damages resulting from the rejection of produce 
purchased, respondent cannot charge complainant with the failure to file 
claims with the carrier where both parties had an equal opportunity to 
file them.* 


Mr. Salvatore E. Aloisi, of Boston, Massachusetts, for respondent. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Kd. 
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Decision by Thomas J. Flavin, Judicial Officer. 
ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1940 ed. 499a et seq.), 
the complainant Edward A. Bannister was awarded reparation against 
the respondent by order dated May 7, 1947. On June 9, 1947, re- 
spondent filed a petition for reconsideration on the general grounds 
that the order is contrary to the evidence and the law applicable to the 
case, and that the damages are excessive. In addition, a number of 
specific objections are made to the order, including the Preliminary 
Statement, Findings of Fact and Conclusions. 

Careful consideration has been given to the stated objections. Ref- 
erence need be made only to some of them. First, respondent con- 
tends that it did not receive actual notice of the arrival of the four 
varloads of apples. The evidence shows that respondent notified the 
Boston & Maine Railroad on March 1, 1945, to divert these cars to the 
Union Freight Railroad for delivery to the Quincy Market Cold 
Storage. Notices of arrival were given to the Union Freight which in 
turn notified the storage company. If notices of arrival were required 
to be given to respondent by one of the carriers or the storage company, 
but no actual notice was given, then it would be a question of negli- 
gence which exists solely between respondent and the one responsible. 

The second objection is, “The order allowing recovery for two cars 
(PFE 60330 and PFE 96533) was error in view of the fact that the 
complainant failed to file a claim against the Railroad for said cars 
and the time for filing same having elapsed so as forever to bar all 
claims.” The record does not show whether claims were filed with the 
carrier by complainant on all of the five shipments rejected. The re- 
port of investigation does, however, contain a copy of a letter addressed 
to Mr. Curry in the Department from C. F. Schaefer Company. It 
contains the following portion from a letter sent to respondent, “To 
protect all parties concerned we filed claim against the carrier for the 
approximate amount of Mr. Bannister’s loss.” The letter further 
states, “should we be given a favorable decision under the act we would 
either assign the railroad claim to them [respondent], or pay them the 
amount we receive on our claims against the carrier.” No question 


concerning the claims was raised during the proceeding. 

It appears that either complainant or respondent could have filed 
claims with the carrier. Complainant was demanding payment for 
the apples and respondent was denying liability. Each party thought 
that its contentions were correct and it was not known at that time 
who would receive the benefit of any payment made by the carrier in 
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connection with the shipments. As it now turns out, respondent 
would be entitled to receive the benefit of such payments. Claims were 
filed by complainant, but it is not ciear that such claims covered cars 
PFE 60330 and PFE 96533. To the extent claims were filed, re- 
spondent is benefited by complainant’s action. If claims should have 
been filed also on these two cars but were not, the responsibility for 
failure to file is chargeable to respondent as much as to complainant. 
Therefore, respondent has no basis for charging negligence on the 
part of complainant in this connection. 

Respondent also contends that we were in error in concluding that 
the contract for six carloads of apples was taken from without the 
Statutes of Frauds by respondent’s acceptance and actual receipt of 
one carload. It is stated that this was wrong because the contract 
was divisible, citing Portfolio v. Rubin, 233 N. Y. 439, 135 N. E. 843, 
and 7'ozzi v. Aloisi, PACA Docket No. 3054. These cases do not in- 
volve the Statute of Frauds and, therefore, are not applicable. The 
only question to be determined in this situation was whether the car- 
load of apples accepted was a part of a single contract. If it was, 
then the Statute was satisfied. Jessup & Moore Paper Co. v. Bryant 
Paper Co., 129 Atl. 559 (1925) ; Allen & Hall v. Roberts, 85 Pa. Super. 
279 (1915). Weso found. 

All of the other points raised were considered in the issuance of 
the order of May 7, 1947. It is concluded that that order, which was 
stayed by the order of May 19, 1947, is adequately supported by the 
evidence and the law involved. For these reasons, the stay order is 
hereby set aside and the original order of May 7 is reinstated. How- 
ever, the effective date of the reinstated order shall be 20 days after 
the date of this order. Copies hereof shall be served on the parties 
and it shall be given the same publication as was the order of May 


7, 1947. 


(A. D. 1566) 
GRIDLEY, Maxon & Co., INC. v. Paut Poutos & Co., Inc. PACA Doc. No. 4540. 
Decided July 29, 1947. 
Rejection Without Reasonable Cause—Rolling Acceptance Final—Damages 
Where complainant contracted to sell respondent a carload of peaches on a roll- 
ing acceptance final basis, and respondent rejected them, held, that the 
rejection was without reasonable cause, and reparation should be awarded 
complainant for the difference between the contract and the net amount 
received from the resale of the commodity.* 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 





6 A.D. GRIDLEY, MAXON & CO., INC. V. PAUL POULOS & CO., INC. 721 


Action for Reparation by Agent of Undisclosed Principal 


Where complainant received produce from a shipper on consignment, contracted 
to sell it to respondent in its own name, and paid the shipper in advance 
the amount of the sale price, the complainant was an “interested party” 
within the meaning of the act who could file complaint for loss sustained 
from respondent’s rejection without reasonable cause.* 

Messrs. Spiegel &€ Rosenblatt, of Chicago, Illinois, for complainant. Mr. Alez- 
ander Golbus, of Chicago, Illinois, for respondent. Mr. John T. McGrath, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


In a formal complaint under the Perishable Agricultural Com- 
modities Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.), filed October 5, 
1945, by Gridley, Maxon & Co., a partnership, it is alleged that on 
August 2, 1945, a carload of peaches was sold to respondent which 
was first accepted but later rejected. The company claims that the 
rejection was unlawful and asks that it be compensated for resulting 
losses. On January 1, 1947, Gridley, Maxon & Co., was incorporated. 
Hereinafter, the word complainant includes the partnership and its 
successor, the corporation. 

Respondent answering alleges that the peaches were purchased as 
grade U. S. No. 1 and at a price delivered at Chicago and that they 
failed to meet grade specifications. Respondent denies that its rejec- 
tion was in violation of the statute. Respondent also filed a counter- 
claim wherein it is alleged that if the peaches had graded U. S. No. 1 
respondent could have sold them at a profit of 75 cents per bushel but 
due to their damaged condition they were returned to complainant. 
Respondent asks for recovery from complainant for its loss of profits 
‘alculated at $290.25. 

A copy of the complaint and a copy of the report of investigation 
thut was made by the Fruit and Vegetable Branch were served on re- 
spondent by registered mail on November 30, 1945. Complainant was 
served with a copy of the report of investigation in like manner on the 
same date. Respondent’s answer and counterclaim were served on com- 
plainant on January 6, 1946, to which the latter replied. 

An oral hearing was held at Chicago on February 10, 1947. Both 
parties were represented by counsel. 

The evidence shows that the peaches in question were moving to 
Chicago at the time of respondent’s purchase thereof. Negotiations 
resulting in the sale of the peaches to respondent were conducted 
through Samuel J. Schatz, for the complainant, and Paul Poulos of 
respondent corporation. It appears that complainant. had been re- 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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ceiving carloads of peaches from a shipper in South Carolina for han- 
dling on a consignment basis. Poulos had seen some Hale peaches 
that complainant had sold to another party for the same shipper. 
Schatz testified that Poulos came to him and inquired about available 
Hale peaches. He said: “I told him (Poulos) that we were not sure 
about the brands, because this shipper would usually call me every 
morning and tell me what he had out, and based upon the market 
information that we gave him as to prices and prospects, he would de- 
cide what supplies he would give us, and * * * I told Paul that 
we had some more Elbertas coming from the same man, that he was 
buying them on speculation and consigning them to us, and that there 
was every reason to believe that the peaches would be what he told 
us, that is, that they were U.S. No.1 whenshipped * * * Ishowed 
him a manifest of the car, and I think the car was due in the following 
day, and Paul said that he would take it. So we wrote up on one of 
our regular billheads, and put on there, If I recall, ‘Rolling acceptance 
final” * * * Tcalled Paul on the phone, and he says, ‘I don’t like 
this bill,’ or something to that effect, and he said, ‘How do I know those 
peaches are U.S. No. 1 when they were shipped.’ I said, ‘Well, if it is 
all right with you, I will put it on the bill.’ With that he paid us for 
the peaches.” 

Schatz testified further that when the car arrived Poulos called 
him up and said “The peaches were not what he bought and that he 
was stopping payment on the check.” Witness said that on August 
2, the day the sale was made to Poulos, “We accounted to Brown and 
Studstill for WFE 49899 the net proceeds of $1,372.53. When the 
car was turned back to us and we resold it, the net proceeds amounted 
to $885.80, and the difference still being due us on this car was what- 
ever that difference amounts to.” 

The damages claimed in the complaint, $606.07, is the alleged dif- 
ference between the sale price to respondent and the net amount 
realized by complainant on resale of the rejected shipment. 

Ralph W. Swartz, superintendent of the Chicago Produce Terminal 
Company, testified that respondent took 150 bushels from the car to 
its store and delivered another 150 bushels to a customer. A few 
hours later both lots were replaced in the car. Prior to such replace- 
ment Swartz said he asked Poulos why he wanted to put the peaches 
back in the car and that Poulos answered that a man had seen the 
peaches (Tr. 61) and Poulos was “going to divert the car out of 
town.” On the basis of that statement Swartz allowed the replace- 
ment to be made. 

Paul Poulos, called by respondent, testified that on August 2 he 
looked at ‘“‘a nice lot” of Hale peaches that had been sold by complain- 
ant to one Bill Coster. He then contacted Schatz and inquired about 
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the carload here in question, and that Schatz told him to go back and 
look at the Coster peaches again and if he found them to be “good 
enough, you call me or come back here” and that Schatz would sell 
him the carload in question ; That Poulos looked at the Coster peaches 
again and made inquiry concerning them; that he then went back to 
respondent’s store, called Schatz (Tr. 70) and said: “All right, I will 
take the car.” Later, Poulos received the bill or invoice, respondent’s 
Exhibit 1, and then called Schatz and told him that he was not “buy- 
ing peaches f. 0. b. acceptance final * * * especially when the 
peaches are due here in the morning.” Poulos testified that nothing 
was said about the peaches being U. S. No. 1 when shipped and that 
he told Schatz he was not accepting a bill “with the writing of ‘rolling 
acceptance final’ or ‘U. S. No. 1 at shipping point’ ”, but would take 
them as U. S. No. 1 delivered at Chicago; that a brother of Schatz 
struck out the words “rolling acceptance final” and “when shipped” 
(Tr. 75) from the bill, and that after the load arrived and 150 baskets 
were taken to respondent’s store for inspection, and after Cuneo 
Brothers, to whom an additional 150 baskets had been sold, returned 
them, he called Schatz again and told him that he was going to send 
the peaches back and stop payment on the check and Schatz said (Tr. 
81): “Well, turn the car back to us and we will sell it, * * *” and 
Poulos turned the car back. 


FINDINGS OF FACT 


1. Complainant, Gridley, Maxon & Co., Inc., is a corporation. The 
formal complaint was filed by its predecessor, Gridley, Maxon & Co., 
a partnership composed of the following members: Samuel J. Schatz, 
Andres Campagno, and Christ Anton. The post office address of the 
corporation is 27-29 South Water Market, Chicago, Illinois, which was 
also the address of the partnership. 

2. Respondent is a corporation whose address is Chicago, Illinois. 
During all of the period covered in the complaint, respondent was 
licensed under the act. 

3. On August 2, 1945, Gridley, Maxon & Co., acting as agent for 
Brown and Studstill of Bowling Green, Florida, sold a carload of Hale 
peaches to respondent consisting of 387 bushels at the agreed price of 
$4.50 a bushel, f. o. b. Chicago “Rolling Acceptance final”, “Usone 
when shipped”. The peaches were loaded in car WFEX 49899 at 
Duncan, South Carolina on July 29, 1945. At the time of sale the 
shipment was moving from loading point to Chicago. By check dated 
and delivered to complainant on August 2, 1945, respondent paid com- 
plainant for the peaches the net amount of $1,494.44. The peaches 
in car WFEX 49899 were Federally inspected at shipping point, 


758407—47-———-7 





724 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 6A4.D, 


Gramling, South Carolina, on July 30, 1945. The grade stated in the 
certificate is U. S. No. 1. 

4, The car arrived in Chicago on August 3, 1945, at2a.m. At about 
5 a. m. on the same day respondent removed 300 bushels from the car, 
of which 150 bushels were taken to respondent’s store and 150 bushels 
were sold and delivered to Cuneo Brothers of Chicago. 

5. At about 7 a. m. on August 3, Paul Poulos called J. G. Pautz, 
General Foreman of the Chicago Produce Terminal Company and 
requested permission to replace 300 bushels of peaches in the car from 
which they had been removed, saying that he “was going to divert 
car out of town,” and relying upon such statement the foreman per- 
mitted the replacement to be made. Thereafter, on the same day 
respondent notified complainant that it was stopping payment on its 
check and was rejecting the shipment. Payment of the check was 
stopped by respondent. The bank upon which the check was drawn 
returned it to complainant with the notation: “Payment stopped.” 

6. On or about August 3, 1945, complainant accounted to Brown and 
Studstill for the net price (delivered price less estimated freight 
charges) for which the peaches were sold to respondent, less complain- 
ant’s commission, and forwarded its check to Brown and Studstill in 
the amount of $1,372.52. 

7. Promptly after respondent’s rejection complainant resold the 
peaches at prices ranging from $1 to $5 per bushel for a gross return 
of $1,256.25, paid freight, cartage, and other costs of handling in the 
total amount of $370.45, and received net proceeds of $885.80. The 
freight charges paid were $2.57 more than had been estimated by 
complainant in computing the net price contained in the invoice sent 
to respondent. 

8. The formal complaint was filed within nine months after the 
cause of action accrued. 

CONCLUSIONS 


Respondent contends that complainant has “no right, title, or inter- 
est” in the cause of action and the complaint should be dismissed. In 
its brief, respondent points to the testimony of Schatz to the effect 
that the peaches were received from Brown and Studstill for handling 
on consignment for the latter’s account; that complainant accounted 
to that shipper on the basis of the sale to respondent at $4.50 per 
bushel f. 0. b. Chicago, less its commission ; and that complainant never 
received an assignment of the cause of action from the shipper “because 
we (complainant) are agents for them.” Complainant did not argue 
the point. 

Section 499e (a) of the act provides that “If any commission mer- 
chant, dealer, or broker violates any provision of section 499 b of this 
title he shall be liable to the person or persons injured thereby for the 
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full amount of damages sustained in consequence of such violation.” 
The act further provides in section 499 f (b) that “any interested per- 
son” may file a complaint “in accordance with the rules and regulations 
of the Secretary”. Construing these provisions together, they appear 
to require no more than that the complainant in a reparation proceed- 
ing should be the real party in interest as recognized by established 
legal principles. See Adams v, Mills, 286 U.S. 397 (1932). 

Respondent dealt exclusively with complainant in the transaction, 
does not appear to have known the name of the shipper, and respond- 
ent’s check for the purchase price showed complainant as the payee. 
Since complainant appears to have been recognized by respondent as 
the seller, complainant should be entitled to pursue its claim. Agrieul- 
tural Fachange v. B. & D. Fruit Co., PACA Docket No. 9, S. 61. 

An additional reason for permitting this action is that the relation- 
ship between complainant and the shipper was that of principal and 
factor. Complainant was entrusted with the peaches for purposes of 
sale and was to receive a commission. By the common law a factor 
has a general lien upon all the goods of his principal in his possession 
and upon the price of such as are lawfully sold by him, and upon the 
securities received, to secure the payment of the general accounts be- 
tween himself and his principal, as well as for the advances, charges 
and disbursements made upon or in reference to the particular goods. 
Warren v. First Nat. Bank of Columbus, 149 Ill. 9, 38 N. E. 122, 130 
(1893). Because of this special property in. the goods consigned to 
him by his principal, the factor may maintain an action in his own 
hame against a third person either for the breach or the enforcement 
of a contract made by him relating to the produce. He may maintain 
such action whether the name of the principal is disclosed or not and 
even though he has accounted to his principal in full for the purchase 
price. Beardsley v. Schmidt, 120 Wis. 405, 98 N. W. 235, 102 Am. St. 
Rep. 995 (1904) ; Huot v. Osler, 44 R. I. 471, 118 Atl. 871 (1922); Re- 
statement, Agency, § 364 and 372. 

It is concluded that complainant was an “interested person” within 
the meaning of the act. The complaint was, therefore, properly filed. 

The next point raised in respondent’s brief is that there was no 
meeting of the minds of complainant and respondent respecting the 
terms of the contract and, therefore, no valid contract came into exist- 
ence. This position is inconsistent with the testimony of both of the 
contracting parties, Schatz and Poulos. Moreover, respondent’s 
counterclaim is based upon the claimed contract of sale and a breach 
of a warranty therein. It follows that respondent’s argument on this 
point is without merit. 

The most important question presented concerns the terms of the 
contract agreed upon by the parties. Respondent contends that the 
transaction was a sale by sample and on a delivered basis, not only as 
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to price, but also as to grade. On the other hand, complainant relies 
upon the terms contained in the carbon copy of the invoice which it at- 
tached to the complaint. This invoice reads, in part, “FOB Chgo Ba- 
sis”, “Rolling Acceptance final”, and “Less Est Frt to Chgo III”. At 
the bottom, written in pencil, is “Usone when Shipped”. The original 
copy of the invoice submitted in evidence by respondent shows that 
the words “Rolling Acceptance final” and “when Shipped” have been 
erased. The respondent contends that these words were on the invoice 
as originally written and received but were thereafter deleted by the 
brother of Schatz, at respondent’s request, prior to its agreement to 
purchase. With this we cannot agree. 

The testimony for complainant is that the invoice as first written by 
Schatz did not contain the words “Usone when Shipped”; that this 
invoice, which was delivered to respondent, was returned because there 
was no statement as to grade; that Schatz added these words in pencil 
on the original and carbon copy; and that the original was delivered 
again, personally, to respondent, whereupon the jatter gave a check 
for the purchase price. The appearance of the original invoice and 
the copy indicates that the penciled words at the bottom thereof are in 
the same handwriting as the other written portions of the invoices and 
were added to each copy after the initial writing. 

After a careful consideration of the testimony, in the light of 
existing circumstances and the exhibits submitted in this proceeding, 
we are unable to adopt as our own the conclusions which are implicit 
in the respondent’s asserted posture of the case. For instance, it is 
hard to believe that respondent would have been able to impose a 
greater obligation upon complainant, in respect to more exacting terms 
and conditions governing the sale of the peaches, without any com- 
mensurate increase in the purchase price. In our opinion, com- 
plainant’s version of the contract is the more reasonable one and the 
evidence submitted by it is entitled to the greater weight and credi- 
bility. It is, therefore, concluded that the contract agreed upon by 
the parties was on the basis of the terms and conditions set forth in 
the carbon copy of the invoice, including “Usone when Shipped.” 

The term used in the contract “Rolling Acceptance final”, means 
that the buyer has no right to reject the produce after arrival at desti- 
nation. L. Gillarde Co. v. Joseph Martinelli & Co., Ine., 5 A.D. 555 
(PACA Docket No. 4457). In addition, under such term, there is no 
warranty of suitable shipping condition. Battistini Bros. v. Senter 
Bros., Inc., et al, 4 A. D. 571 (PACA Docket No. 4390). Respondent, 
however, rejected the shipment of peaches contrary to that term. Its 


rejection was, therefore, without reasonable cause in violation of sec- 
tion 2 of the act. Reparation should be awarded complainant for the 
difference bet ween the contract price and the net amount received from 
the subsequent sale of the peaches. 
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In view of the foregoing, the counterclaim should be dismissed. The 


facts should be published. 
ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $606.07, with interest thereon at 5 per 
cent per annum from August 4, 1945, until paid. 

Respondent’s counterclaim is dismissed. 

The facts herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and as 
to service upon the parties, this order shall become effective 20 days 
after its date. 

(A. D. 1567) 
PACA Doc. No. 4550.* Decided July 31, 1947. 


Dismissal of Petition for Rehearing or Reconsideration 


Respondent's petition for rehearing or reconsideration dismissed where the origi- 
nal order is found to be supported by the evidence of record and the law 
involved.** 

Mr. Max W. Soffer, of St. Louis, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER DISMISSING PETITION FOR REHEARING OR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et seq.), 
the complainant by order dated June 12, 1947, was awarded reparation 
for the purchase price of a carload of tomatoes sold to respondent. On 
June 24, 1947, respondent filed a petition for rehearing or reconsidera- 
tion. A careful review of the record discloses that each and every 
point raised in respondent’s petition was considered in the issuance 
of the original order. It is our opinion that that order is supported 
by the evidence of record and the law involved. Nevertheless, it is 
not inappropriate to comment briefly on some of the issues which re- 
spondent claims were erroneously decided. 

First, there is the claimed express and implied warranties that the 
tomatoes purchased by respondent would ripen properly. For re- 
spondent there is the testimony of Phil Catanzaro that the broker 
assured him the tomatoes would ripen properly and were fit for re- 
packaging. The broker denied making these assertions. What is the 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
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other evidence that must be considered with this testimony? Phil 
Catanzaro also testified that he had been with respondent for 12 years; 
that he was the one who inspects tomatoes purchased by respondent; 
that he inspects tomatoes before he buys them, not after, and that he 
was satisfied with his inspection on December 28, 1944. On the other 
hand, the broker testified that he was not a “tomato man.” In addi- 
tion, it is doubtful whether the broker knew of the grade or condition 
of the tomatoes at the time of the transaction or at the time of ship- 
ment and, therefore, he would be in no position to make positive asser- 
tions concerning the tomatoes. All of this evidence leads to the 
conclusions that the broker did not give the assurances claimed and 
that Phil Catanzaro relied solely upon his own inspection in making 
the purchase for respondent. 

Respondent further contends that it was error to hold that neither 
complainant nor his agent knew of the latent defect. We have already 
expressed our views in the previous paragraph as to any knowledge on 
the part of the broker as to the grade or condition of the tomatoes. 
Respondent claims that complainant, upon being informed of the 
condition of the tomatoes, stated “I was afraid of that” and “I shipped 
several other cars from this field I had a little trouble with.” One 
interrogatory addressed to complainant in the taking of his deposition 
was whether he knew of the presence of field or other disease in 
tomatoes coming from the same general field or crop. His answer was 
“Not to my recollection”. The evidence shows that complainant tele- 
graphed the broker to request respondent to handle the tomatoes on 
consignment. If complainant knew that the tomatoes were diseased, 
it is very unlikely that complainant would have purchased them from 
the growers or would have requested respondent to handle them. The 
preponderance of the evidence indicates the lack of any knowledge of 
defects on the part of complainant. 

The last point concerns the principle of failure of consideration. 
It is stated in 55 C. J., page 74, as follows: 

“According to some authorities where the defect in the property bought and 
retained is one as to which the buyer takes the risk under the doctrine of caveat 
emptor, there is no failure of consideration, in a legal sense, even though the 
property proves to be worthless, unless it has been sold under a warranty or 
false representations as to quality.” 

The case cited by respondent, Friedman v. Schneider, 186 S. W. 2d 
404, clearly shows that the application of the principle of failure of 
consideration was based there on an implied warranty. Other cases are 
to the same effect. Miner's Bank v. Burress, 147 S. W. 1110. 

The petition for rehearing and reconsideration is dismissed. The 
order of June 12, 1947, is affirmed except that the effective date is 
changed to 20 days from the date of this order. Copies hereof shall 
be served upon the parties. 
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COURT DECISIONS 


SPRAGUE Dairy COMPANY, A CORPORATION, ET AL. Vv. CLINTON P. ANDERSON, SECRE- 


TARY OF AGRICULTURE, — F. Supp. —.* Decided November 14, 1946. 


IN THE DISTRICT COURT OF THE UNITED STATES FOR THE NORTHERN 
DISTRICT OF ILLINOIS, EASTERN DIVISION 


Civil Action No. 45 C 1546 


Validity of Order No. 69—Promulgation Hearing Record—Substantial Evi- 
dence—Inelusion of Contested County and Townships in Marketing Area 


On the basis of the entire record in the administrative proceeding before the 
Secretary, it is concluded that the Secretary’s ruling of August 27, 1945 
(4 A. D. 627) is in accordance with law, the validity of the marketing order 
must be adjudged on the basis of the promulgation hearing record, and a 
review of the promuigation record made before the Secretary of Agriculture 
discloses that Order No. 69 regulating the Suburban Chicago, Illinois, Market- 
ing Area, was issued in full compliance with the law, and that there is 
substantial evidence to support the inclusion of the contested county and 
townships in the marketing area subject to the order.** 


Sutnivan, District Judge. 
JUDGMENT 


Having reviewed the record in this cause in the administrative pro- 
ceeding before the Secretary of Agriculture, held pursuant to Section 
8c (15) (A) of the Agricultural Marketing Agreement Act of 1937, 
Title 7, U. S. C. 1940 ed. 608e (15) (A), having examined the plead- 
ings and memoranda of law, and having heard oral arguments on 
behalf of the parties, I conclude that the Secretary’s ruling of August 
27, 1945, is in accordance with law. 

The validity of a marketing order issued pursuant to the Agricul- 
tural Marketing Agreement Act of 1937 must be adjudged on the basis 
of the promulgation hearing record which proceeds the issuance of such 
an order and upon which such an order must be predicated. 

A review of the promulgation record made before the Secretary of 
Agriculture discloses that Order No. 69, the order regulating the 
Suburban Chicago, Illinois, Marketing Area, was issued in full com- 
pliance with the law, and that there is substantial evidence to support 
the inclusion of the contested Will County, Illinois, townships in the 
marketing area subject to regulation under said Order No. 69. 

Judgment will, therefore, go for the defendant and the plaintiffs’ 
complaint is hereby ordered dismissed at plaintiffs’ costs. 


*4 A. D. 627, sustained.—Ed. 
**Reference to each point involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
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WETMILLER DAtIry & FARM Propucts Co., INc. v. WICKARD, SECRETARY OF AGRICUL- 
TURE, 149 F. 2d 330.* Decided May 4, 1945. 


CIRCUIT COURT OF APPEALS, SECOND CIRCUIT 
Civil Action No. 269 
Order No. 27—Reecelassification of Milk by Secretary 


Where Wetmiller Dairy & Farm Products Co., Inc., before delivering cream toa 
producer, placed cream in refrigerating rooms of the Fairmont Creamery Co., 
which operated several refrigerating rooms for various products, such as 
butter, eggs, poultry, cheese, frozen fruit and sour cream as well as sweet 
cream, it is held, that the Creamery Company was a “second plant” within 
the price-fixing provisions of Order No. 27 governing classification of milk 
products, and therefore the Secretary of Agriculture properly reclassified 
the appellant's milk as Class IIA. 


Court Cases Followed 


Queensboro Farms Products, Inc. v. Wickard, 137 F. 2d 969, 3 A. D. 220 and 
Waddington Milk Co. v. Wickard, 140 F. 2d 97, 3 A. D. 685. 


Statutes—Construction and Interpretation—Continuous and Uniform 
Construction of Order 


The contention that the market administrator’s long acquiescense in the IIIA 
classification reported by the Dairy Company for price-fixing purposes pre- 
cludes its correction by the Secretary of Agriculture is untenable on the 
authority of the case of Queensboro Farms Products, Inc. v. Wickard, 137 F. 
2d 969, 3 A. D. 220. 


Court Cases Followed 


Queensboro Farms Products, Inc. v. Wickard, 137 F. 969, 3 A. D. 220. 

Appeal from the District Court of the United States for the Western 
District of New York. 

Suit by the Wetmiller Dairy & Farm Products Company, Inc., 
against Claude R. Wickard, Secretary of Agriculture of the United 
States, to review, pursuant to 7 U.S. C. A. § 608¢ (15) (B), an order of 
the Secretary made under subdivision (A) of said subsection (15). 
Both parties moved for summary judgment, and from a judgment dis- 


missing the complaint, the plaintiff appeals. 


Affirmed. 
Merritt A. Switzer, of Pulaski, N. Y. (Henry S. Manley, of Albany, 
N. Y., of counsel) for appellant. 
W. Carroll Hunter, Sp. Asst. to Atty. Gen., Katherine A. Mark- 


*Wetmiller Dairy & Farm Products Co., Inc. vy. Wickard, 60 F. Supp. 622, 5 A. D. 845, 
sustaining 1 A. D. 17 and 1 A. D. 25, sustained herein.—Ed. 
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149 F. 2d 330 


well, Atty., Department of Agriculture, of Washington, D. C., Wen- 
dell Berge, Asst. Atty. Gen., J. Stephen Doyle, Jr., Sp. Asst. to Atty. 
Gen., and George L. Grobe, U. S. Atty., of Buffalo, N. Y., for 
appellee. 

Before Swan, Avcustus N. Hanp, and Ciark, Circuit Judges. 

Per curiam. 

The plaintiff is a handler of milk with its principal place of busi- 
ness in Cohocton, New York, and is subject to the provisions of Milk 
Order No. 27 (7 C. F. R. 1938 Supp. Part 927) regulating milk han- 
dling in the New York City milk marketing area. During the period 
from July 1, 1939 to March 31, 1940, the plaintiff made cream from 
some of the milk received at its Cohocton plant and sold the cream 
to Heicklen Farms, Inc., a milk broker. At the buyer's request the 
cream was shipped by rail to Hoboken, N. J., where it was taken by 
a trucking company to New York City and placed in refrigerating 
rooms of the Fairmont Creamery Company; thereafter it was de- 
livered in the original containers to Fanny Farmer Candy Shops, 
Inc., in Brooklyn for use in making milk chocolate. Plaintiff re- 
ported its sales to the market administrator, claiming IITA classi- 
fication for its milk, and made payment based upon that classifica- 
tion. About June, 1940, the market administrator reclassified the 
milk as ITA and required payment of $5,624.55 additional. This sum 
was paid by the plaintiff under protest, and the present proceeding 
was brought to set aside the administrative reclassification. 

[1,2] The Fairmont Creamery Company occupies a portion of the 
first and second floors of a six-story building. In that part of the 
building which it leases, it has four refrigerating rooms where it 
stores butter, eggs, poultry, cheese, frozen fruit and sour cream, as 
well as the sweet cream sold by the plaintiff and involved in the case 
at bar. It also has in the same building a sales office, a general office, 
a store room, and some other miscellaneous facilities. We think it 
clear that the Creamery Company was a “second plant”, as those 
words were construed in Queensboro Farms Products, Inc. v. Wickard, 
2 Cir., 137 F. (2d) 969 and Waddington Milk Co. v. Wickard, 2 Cir., 
140 I’, (2d) 97; consequently the Secretary’s classification of the ap- 
pellant’s milk was correct. The contention that the market admin- 
istrator’s long acquiescence in the IITA classification reported by 
the appellant precludes its correction by the Secretary of Agriculture 
is also answered by the Queensboro case, 137 F. (2d) 969 at page 
982. On the authority of the cases cited the judgment is aflirmed. 
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Bacon BrotHers v. CAD HEATON FrvuIT Company, — F. Supp. —.* Decided De- 


cember 19, 1946. 


IN THE DISTRICT COURT OF THE UNITED STATES FOR THE EASTERN 
DISTRICT OF ILLINOIS 


Civil Action No. 1348 


Constitutionality of Perishable Agricultural Commodities Act, 1930—Act 
Held Constitutional 


Where in an appeal from an order of the Secretary awarding reparation, appellant 
contended that the Perishable Agricultural Commodities Act, 1980 is uncon- 
stitutional in that the proceeding under the act did not constitute due process 
of law and denied the right of trial by jury, it is held that appellant’s attack 
upon the act upon the grounds of unconstitutionality has not been and 
cannot be sustained, and the act is held constitutional.** 

Jurisdiction of Secretary of Agricuture—Diversity of Citizenship—Jurisdiction 

of District Court—Appeal From Decision of Secretary Under Act 

Where in an appeal from an order of the Secretary awarding reparation, appellant 
contended that the Secretary had no jurisdiction in the proceeding because 
there was no diversity of citizenship of the parties, and that the Disirict 
Court of the United States had no jurisdiction in the proceeding on appeal, 
it is held that the Secretary had jurisdiction and District Court has juris- 


t ¥% 


diction pursuant and subject to the provisions of the act. 


Wuay, District Judge. 

On September 27, 1944, the complainant, whose post oflice address is 
1425 South Racine Avenue, Chicago, Illinois, filed its complaint 
against the respondent, whose post office is West Frankfort, Illinois, 
alleging that the respondent is licensed, or subject to license, under the 
Perishable Agricultural Commodities Act, 1930, as a dealer, commis- 
sion merchant, and/or broker and, upon further facts stated in said 
complaint, sought to recover damages in the amount of $567.02 against 
the defendant alleged to have been sustained by the complainant as a 
result of the failure on the part of the respondent to pay for two car- 
loads of potatoes purchased by the respondent from the claimant for 
shipment in interstate commerce. Respondent filed an answer to said 
complaint disputing, on facts set up therein, complainant’s right to 
recover and also filed a counterclaim in said proceeding in which he 
sought to recover on facts set up therein the amount from an alleged 
partial payment made by him to which counterclaim complainant filed 
its reply. 

The proceeding was instituted by the complainant before the War 
Food Administration under the provisions of the Perishable Agri- 
cultural Commodities Act, 1930 (U.S. C. A. Title 7, secs. 499a-499r) 


*5 A. D. 547, sustained.—Ed. 
**Reference to each point involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
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hereinafter referred to as the Act. The proceeding was later trans- 
ferred for hearing before a representative of the Secretary of Agricul- 
ture who, after an oral hearing in which evidence was taken, found 
in favor of the complainant and against the respondent and ordered 
the latter to pay the former the sum of $835.52, together with interest 
at five per cent per annum from April 11, 1944, until paid and dis- 
missed the respondent’s counterclaim. The respondent has prosecuted 
his appeal from that order. 

In his petition for appeal filed herein respondent contends, among 
other things, that said Act is unconstitutional and that the District 
Court of the United States for the Eastern District of Illinois does not 
have jurisdiction to entertain the appeal or to hear or determine the 
controversy or enter any order or judgment therein. Deeming it 
proper and advisable to consider and determine the validity of said 
contentions which go to the jurisdiction and authority of the court to 
proceed with the case on appeal, in advance of the trial de novo pro- 
vided for by the Act, an order was entered by the court requiring the 
respective parties to submit the jurisdictional and constitutional ques- 
tions raised by the respondent, upon briefs filed within the time re- 
quired by said order. Subsequently, the United States of America, 
pursuant to its motion, was permitted to intervene and filed a brief in 
support of the constitutionality of said Act. 

Pursuant to the provisions of said Act (U.S. C. A. Title 7, sec. 499g. 
(c) governing appeals from a reparation order by the party adversely 
affected the Secretary of Agriculture has filed in this court a copy, 
certified to be true, of the Secretary’s decision, findings of fact, con- 
clusions and order, together with a copy of the pleadings upon which 
the case was heard and submitted to the Secretary. An inspection of 
the copy of said record filed by the Secretary discloses no procedural 
irregularity in meeting the requirements of the provisions of said Act 
tor the administrative determination of the controversy between the 
parties and the entry of the order pursuant to such determination. 

The Act provides for an appeal from the reparation order of the 
Secretary by the party adversely affected, provides the procedure for 
perfecting such appeal and provides that such appeal be taken to the 
district court of the United States for the district in which said hearing 
was held. Among other steps required to perfect the appeal the ap- 
pellant is required to file a bond in double the amount of the repara- 
tions award, conditioned upon payment of the judgment entered by the 
court, plus interest and costs, including a reasonable attorney’s fee for 
the appellee, if the appellee shall prevail. This the appellant has done. 
It is further provided that the suit in the district court shall be a trial 
de novo and shall proceed in all respects like other civil suits for dam- 
ages, except that the findings of fact and order, or orders, of the See- 
retary shall be prima facie evidence of the facts therein stated. 
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Without passing upon the contention advanced by the United States 
of America in its brief and argument that the respondent by filing a 
counterclaim and seeking affirmative relief under the Act in the hear- 
ing before the Secretary of Agriculture waived his right to contend 
on appeal that the Act is unconstitutional I have arrived at the con- 
clusion, after a consideration of all the briefs and arguments filed in 
the case, that respondent’s attack upon the Act upon the grounds of 
unconstitutionality has not been and cannot be sustained. The briefs 
and arguments filed upon behalf of the complainant and of the United 
States Government plainly demonstrate, it seems to me, the invalidity 
of each point urged by counsel for respondent in his argument in sup- 
port of his contention that the Act is unconstitutional. 

Likewise, the briefs and argument on behalf of the complainant 
clearly refute the contentions advanced by respondent in support of 
his position that the Secretary of Agriculture in the proceeding before 
him was without jurisdiction and that this court upon appeal is with- 
out jurisdiction. On the contrary, I believe that it has been clearly 
shown that the Secretary of Agriculture had jurisdiction of the pro- 
ceeding before him and that this court has jurisdiction to entertain the 
appeal and to proceed herein to a final adjudication of the controversy 
between the parties. 

For the purposes of this memorandum I do not deem it necessary to 
enter upon an analysis of the numerous authorities which I believe 
to be conclusive against respondent’s contentions relating to alleged 
unconstitutionality of the Act and the absence of jurisdiction since the 
authorities are cited and sufficiently analyzed in the briefs to which 
reference has been made. 

In view of what has been said, it is held that the Perishable Agri- 
cultural Commodities Act, 1930, is constitutional, that the Secretary 
of Agriculture had jurisdiction in this preceeding while it was before 
him and that this court has jurisdiction of the appeal pursuant and 
subject to the provisions of said Act. 


Bacon BrotHers v. Cap Heaton Fruit Company,* — F. Supp. —. Decided June 
30, 1947. 


IN THE DISTRICT COURT OF THE UNITED STATES FOR THE EASTERN 
DISTRICT OF ILLINOIS 


Civil Action No. 1348 


Trial De Novo—Verdict of Jury—Interest Allowed on Contract Amount But Not 
on Charges Not Covered by Contract 


Where upon trial de novo before a jury in the District Court, the jury returned 
a verdict in favor of appellees and against appellant in the amount of $789.77 
due on the contract, plus two items for additional storage and dumping 


*5 A. D. 547, sustained.—Ed. 
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charges amounting to $45.75, or a total of $835.52, a motion was made to 
include in the judgment interest on the $835.52 amount, it is held that inter- 
est should be allowed on $789.77, which was covered by the contract, but no 
interest should be allowed on $45.75, which was not so covered.** 


Attorney’s Fee—Amount Allowed Counsel for Appellees 


Although the time and labor expended by counsel for appellees would justify 
allowance of attorney's fees in a larger amount than $250 awarded as a 
reasonable attorney’s fee, the sum involved in the case being only 8990, 
interest and costs, will not permit an adequate compensation in view of the 
amount and character of the work done.** 


Wuan, District Judge. 


The above case having been appealed by appellant from the order 
of the Secretary of Agriculture awarding appellees the sum of $835.52 
with interest thereon from April 11, 1944, after a hearing under the 
Perishable Agricultural Commodities Act, 1930 (7 U.S. C. A. see. 
499a-r) and a trial de novo having been had in this court before a 
jury and the jury having returned a verdict for the appellees in the 
sum of $835.52 and appellant’s motion for judgment notwithstand- 
ing the verdict or in the alternative for a new trial having been 
denied the case is now before the court upon appellees’ motions (1) 
to include in the judgment interest at the rate of five per cent per 
annum on the sum of $835.52 from April 1, 1944 to date of the entry 
of the judgment herein and (2) to tax reasonable attorney’s fees as 
part of appellees’ costs pursuant to the provisions of the Perishable 
Agricultural Commodities Act (7 U.S. C. A. sec. 499g (¢) ). 

After consideration of the motion to include interest in the judgment 
I find that of the amount of the jury’s verdict $789.77 was due and 
payable appellees under the specific terms of a contract evidenced by 
a memorandum in writing. To the extent of $789.77 the amount in 
controversy was completely liquidated. The controversy revolved 
about the question, not as to what part, if any, of the amount of $789.77 
was due, but whether that amount was due. The sale contract upon 
which there was an unpaid balance of $789.77 was not in dispute. The 
dispute arose because appellant refused to carry out the contract on 
the ground, he said, that appellees had failed to ship him the potatoes 
he had purchased under the contract but, on the contrary, had shipped 
to him other potatoes that were not only not the potatoes he purchased 
but were in a decayed, spoiled and unmerchantable condition. This 
issue was submitted to the jury under instructions and the jury found 
against appellant and for appellees in the amount of said balance of 
$789.77 due on the contract, plus two items for additional storage and 


**Reference to each point involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
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dumping charges amounting to $45.75, or a total of $835.52 which was 
the same amount the Secretary of Agriculture had awarded appellees 
with interest at five per cent per annum from April 11, 1944. My con- 
clusion is that interest should be allowed on $789.77 from April 11, 
19-44 to the date of judgment at five per cent per annum and included 
in the judgment but no interest should be allowed upon the two addi- 
tional items amounting to $45.75 which latter items were not specifi- 
rally covered by the contract and were not liquidated. 

The statute in question specifically provides that “Appellee shall 
not be liable for costs in said court if appellee prevails he shall be 
allowed a reasonable attorney’s fee to be taxed and collected as part 
of his costs.” The problem before the court now is a determination 
of the amount that will constitute a reasonable attorney’s fee under 
all the facts and circumstances here presented. 

The amount involved in this case is $990.00, interest and costs. 
Appellant has attacked the constitutionality of the law, the jurisdiction 
of the court and the proper interpretation of the statute, clause by 
clause. He has fought valiantly throughout the appeal making neces- 
sary various briefs and arguments, oral and written. A_ pre-trial 
hearing was had which required a substantial period of time at which 
much was accomplished. A jury trial was demanded that required a 
jury more than a regular day in court. Since the verdict, resistance 
has continued with vigor and persistence. Altogether, counsel for 
appellees had been compelled to expend much more time and labor on 
this case than would ordinarily be required in a case involving a much 
largersum. The amount involved will not permit an adequate allow- 
ance in view of the amount and character of work done in this case 
by counsel for appellees. I have reached the conclusion that the sum 
of $250.00 will be proper allowance and will constitute a reasonable 
attorney’s fee in favor of appellees. 

Order accordingly. 
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uch self as subject to the order, petitioner’s advertence to 
“equities” favoring it has no foundation in equity, and it 
— is not in a position now to attack the validity or consti- 
case Ef tutionality of the order-_- 


sum CONSTITUTIONALITY OF ORDER 
: Who may not attack_-_- . 
DELEGATION OF LEGISLATIVE POWER 
Validity of health approval provisions of Order No. 27 
DIsMISSAL 
Denial of relief requested by petitioner from payment of obliga- 
tions under Order No. 27 
Petition to Amend Order No. 66 
Where petitioners filed a petition to amend Order No. 66 
regulating the handling of oranges grown in the State of 
California or in the State of Arizona, including a request 
for a stay of operation of the order, and the Production 
and Marketing Administration filed an application to 
dismiss the petition, it is ordered, upon consent of pe- 
titioners, that the petition be dismissed as a. petition 
under section 8e (15) (A) of the act and that it be sent to 
the Assistant Administrator as a petition to amend the 


ible 


1534 =651 


EVIDENCE 
Promulgation record as, at hearing under section 8c (15) (A) of 
. 15388 642 
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FEDERAL PowER A.D.No. Page 


Supremacy of, in conflict between Federal and State power_..._ 1533 642 


HEALTH APPROVAL 
Validity of provisions relating to, in Order No. 27 


INTERSTATE COMMERCE 
Effect of intrastate commerce directly affecting, burdening or 


642 


obstructing _ _ 642 


INTRASTATE COMMERCE 
Effect of, directly affecting, burdening, or obstructing interstate 
commerce 
OrpER No. 27 (NEw York) 
Denial of Relief from Payment of Obligations under 
Where Order No. 27 regulated handling of all milk re- 
ceived at petitioner’s plant and petitioner protested 
that the order could not constitutionally regulate its 
milk that did not cross State lines, it is held (1) that the 
promulgation records for the order support the con- 
tested provisions; (2) that if petitioner is entitled to a 
de novo hearing, petitioner failed to show that the 
handling of its milk did not directly affect, burden, 
or obstruct interstate commerce or that the regulation 
of this handling. was unnecessary to make effective the 
handling of milk that did move in interestate com- 
merce, and (3) that since petitioner’s milk is subject to 
regulation by the order its petition for relief from pay- 
ment of its obligations under the order is dismissed___. 1533 
PROMULGATION RECORD 
Evidence at hearing under section 8c (15) (A) of act- 
Section 8c (15) (A) or Act 
Scope of hearing under 


STATES 
Supremacy of Federal power in conflict between Federal and 


1533 


1533 


State power__-- RE Oe ee ee 1533 


COMMODITY EXCHANGE ACT 


MopiFicaTION OF PRIOR ORDER 
Effective suspension of respondents’ registrations not required__ 1535 
RECONSIDERATION 
Denial of Further Argument on Petition for 
Upon consideration of the respondents’ petitions for recon- 
sideration of the order of April 28, 1947, it is concluded 
that there should be vo further argument or no change 
in the findings and conclusions of the decision and order 
of April 28, 1947, with reference to respondents’ violation 
of the act, but, examining again the ordered sanctions, 
it is determined that the effective suspension of the re- 
spondents’ registrations as futures commission merchants 
and as floor broker in addition to suspension of the trad- 
ing privileges of respondents for their own accounts is not 
required and, accordingly, that part of the decision and 
order of April 28, 1947, inconsistent herewith, is modified 
1535 652 


as ordered herein___—_-- : 
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REGISTRATION A. D. No. 


Effective suspension of, in addition to suspension of trading 
privileges, not.required in this matter 
SUSPENSION OF REGISTRATION 
Effective operation of, in addition to suspension of trading 
privileges not required in this matter 


PACKERS AND STOCKYARDS ACT, 1921 


DISMISSAL 
Petition for reconsideration and reopening of proceeding---_- 
Voluntary Cancellation of Registration 
Disciplinary proceeding instituted against respondent for 
failure to render reasonable selling services and for unfair, 
unjustly discriminatory, and deceptive practices and 
devices, dismissed, without prejudice, after respondent’s 
registration had been cancelled at his request 
Disciplinary proceeding instituted against respondent for 
having engaged in unfair, unjustly discriminatory, and 
deceptive practices and devices and for having unlaw- 
fully divided commissions received on consignments of 
livestock handled by respondent for another market 
agency, dismissed, without prejudice, after latter’s regis- 
tration had been cancelled at its request 
DIsTRIBUTION OF IMPOUNDED FUNDS 
Extension of time for 
IMPOUNDED FuNDs 
Extension of time for distribution of 
Upon the recommendation of Production and Marketing 
Administration, the time for distribution by respondent 
of impounded funds is extended 6 months from July 24, 
1947, and closing of the special bank account containing 
the impounded funds is postponed until March 30, 1948. 
OrpDER REOPENING PROCEEDING 
Respondent’s request for, granted 
RATES AND CHARGES 
Continuation of 
Upon request of respondents and recommendation of the 
Livestock Branch, Production and Marketing Adminis- 
tration, the provisions of the order of August 21, 1946 are 
continued in effect to and including August 21, 1948, the 
present order to take effect on August 21, 1947 
Extension of 
Upon request of respondent and recommendation of the 
Livestock Branch, Production and Marketing Adminis- 
tration, the provisions of the order of August 7, 1946, are 
continued in effect to and including August 12, 1948, the 
present order to take effect on August 12, 1947 


758407—47——_8 
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Rates anp CHarces—Continued A.D.No. Page 
Extension of—Continued 
Upon request of respondents and recommendation of the 
Livestock Branch, Production and Marketing Adminis- 
tration, the provisions of the order of August 1, 1946, as 
modified by the order of October 11, 1946, are continued 
in effect to and including October 2, 1947, the present 
order to take effect on September 2, 1947 661 
Upon request of respondents and recommendation of the 
Livestock Branch, Production and Marketing Adminis- 
tration, the provisions of the order of August 1, 1946, as 
modified by the order of October 11, 1946, are continued 
in effect to and including September 2, 1947, the present 
order to take effect on August 2, 1947 656 
RECONSIDERATION AND REOPENING OF PROCEEDING 
Dismissal of Petition for 
Upon examination of the entire record in this proceeding 
the respondent’s petition for reconsideration and reopen- 
ing is dismissed, except that the period of suspension of 
respondent’s registration provided for in the order of 
December 20, 1946, is reduced from 15 to 10 days; other- 
wise, no change should be made in the decision and order 
of December 20, 1946 662 
REGISTEATION 


Dismissal of disciplinary proceeding after voluntary cancella- 
tion’ Of... 2. : swen---=- 16413660; 1542 661 


Period of suspension of, reduced _-- 663 
REOPENING PROCEEDING 
Request for Order, Granted 
Since it appears from the record that the respondent did 
not receive actual notice of the date of the hearing, held 
on February 19, 1947, the respondent’s request for an 
order reopening the proceeding is granted for the 
limited purpose of affording him an opportunity to pre- 
sent evidence on his own behalf and to exercise his right 
to cross-examine complainant’s witnesses__-__._------ 
SUSPENSION OF REGISTRATION 
Period of, reduced _ 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE AND RECEIPT 

Statute of Frauds satisfied by, of part of commodity 
CERTIFICATE OF WEIGHT 

Insufficiency of proof of actual weight of shipment_._--------. 1562 
ConTINGENCY CLAUSE 

Failure to deliver excused on basis of _---- - 
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ConTRACT OF PURCHASE AND SALE 4.D.No. Page 
Agreed price reduction as creating new contract 1547 = 671 
Interpretation of 

Where the contract was for the sale of a carload of water- 
melons then on track at destination, the sale being at a 
price per hundredweight, and the broker’s memorandum 
of sale listed the railroad scaleweight but the buyer 
claimed that payment was to be made on the basis of 
actual weight it is held that the parties were buying and 
selling the watermelons contained in the car at the time 
of sale, actual weight to control but the buyer being on 
notice that payment would be required on the basis of 
railroad scaleweight in the absence of proof that such 
weight was incorrect 1562 

CouNTERCLAIM 
Dismissal of 1551:679; 1558:696; 1564 

DAMAGES 
Failure to File Claim for Damages Against Carrier 

In an action by complainant for damages resulting from 
the rejection of produce purchased, respondent cannot 
charge complainant with the failure to file claims with 
the carrier where both parties had an equal opportunity 
tore RI. 6 oo Se ccenns 

Measure of, based on— 

amount agreed upon in settlement without interest 

amount of rebate 5 . : gare 
difference between contract price and amount received on 
resale _ - 

resale of commodity - - - 


DeravLtt 
Admission of facts alleged in complaint by_. --- aa 
1546:667; 1548:675; 1552:682; 1553:684; 1555:687; 1560:702 
Waiver of oral hearing by-- -- : : 
1546 :667; 1548:675; 1552:682; 1553:684; 1555:867; 1560:702 
DismIssaL 
Consent of Parties 
In view of the plaintiff’s motion stating that it appears 
that there may be some question as to whether com- 
plainant’s complaint was filed in compliance with the 
law and regulations and his request for a dismissal, the 
complainant’s motion to dismiss without prejudice is 
granted __ ~~ 1550 3=676 
Counterclaim Dismissed for Failure to Deliver Commodity 
Where the contract for the purchase by respondent of car- 
loads of lettuce contained a clause excusing shipment by 
complainant subject to conditions beyond its control, and 
respondent counterclaimed for profits lost because no 
shipments were made, held, that the evidence indicated 
that shipments were excused by the contingency clause 
and the counterclaim should be dismissed {558 694 
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Lack of Jurisdiction over Subject Matter 
Where the complaint, alleging the purchase by complainant 
for respondent of cemetery wreaths and sprays and the 
failure of respondent to pay the cost prices and brokerage, 
was admitted by respondent’s failure to answer, held, the 
complaint should be dismissed because wreaths and 
sprays are not perishable agricultural commodities and, 
therefore, are not within the jurisdiction of the act---- 
Petition for Rehearing or Reconsideration 
Respondent’s petition for rehearing or reconsideration dis- 
missed where the original order is found to be supported 
by the evidence of record and the law involved 
Settlement Between Parties 
Complaint for reparation dismissed on notification by 
complainant that claim against respondent had been 
settled 
EvIDENCE 
Facts showing— 
existence of contract 
failure to deliver shipments excused by contingency clause_ 
Failure to Show Payment in Full 
Where respondent claimed that its check to complainant 
was in full settlement of respondent’s obligation under 
the contract, but offered no proof that the check was 
tendered or accepted as full settlement, it is held that the 
check was a partial payment- - - ‘ 1562 
Insufficiency of certificate of weight to prove actual we ight of 
shipment_ “ : 
Record not showing railway short-weighted car of waterme lons_ 
Weight of Shipment 
Copies of weight certificates on three truckloads of water- 
melons, with no proof that the certificates cover water- 
melons taken from a particular car or that such certifi- 
cates covered all the watermelons in that car, held 
insufficient proof of actual weight of shipment-_--_-- - -- 
F. O. B. Suippine Point AccepraNnce FINAL 
Assumption by buyer of transit changed in commodity pur- 
chased on basis of - - - : 
Lack of right of rejection by buyer of commodity. pure hased on 
basis of an pos pasa aen Se 
INTEREST 
Allowance of Full Amount of Obligation from Date Payment 
was Due 
Where respondent should have made payment on a given 
date, and there was no evidence of an unconditional offer 
of payment of any part of the amount due, it is held that 
interest should be allowed on the full amount from the 
date payment should have been made, until paid_---_-- 
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Agent of undisclosed principal as, in action for reparation 56 724 
JURISDICTION 
Wreaths and sprays not perishable agricultural commodity 
within jurisdiction of act 55! 687 
“OPEN” 
Word, meaning on credit 56 702 
PAYMENT IN FUL 
Failure to show check was tendered or accepted as 56 709 
PAYMENT OF UNDISPUTED AMOUNT 
Order for, as Determining Sole Issue of Payment 
An order for payment of undisputed amount determines 
only the one issue of payment provided for, and any 
matter concerning the proceeding not disposed of by 
that order is for consideration and disposition in a 
subsequent order ‘ 
Order for, not Subject to Revocation 
An order for payment of undisputed amount is final, to the 
extent of its provisions, and is not subject to revocation 
to permit disposing of entire matter in one order 
PRACTICE AND PLEADING 
Determination of sole issue of payment involved in order for 
payment of undisputed amount 
PRINCIPAL AND AGENT 
Action by Agent of Undisclosed Principal -- - ----- 
Where complainant received produce from a shipper r on 
consignment, contracted to sell it to respondent in its 
own name, and paid the shipper in advance the amount 
of the sale price, the complainant was an ‘‘interested 
party” within the meaning of the act who could file 
complaint for loss sustained from respondent’s rejec- 
tion without reasonable cause - 
RAILROAD CLAIMS 
Effect of failure to file claims for damages against carrier 
RECONSIDERATION 
Denial of Petition for 
Respondent’s petition for reconsideration denied by de- 
cision after reconsideration on the ground that the 
record supports the original order which is hereby re- 
instated, and the prior stay order is set aside 1565 
Dismissal of petition for 1567 
Request for Extension of Time for Filing Petition for, Grante d 
Since it appears that a copy of the prior order was not 
served upon respondent’s attorney due to the fact that 
the respondent company has been out of business for 
over a year, respondent’s request for extension of time 
for filing its petition for reconsideration is granted, and 
the prior order is stayed pending filing and considera- 
tion of petition for reconsideration- --~-~-------------- 
REHEARING 
Dismissal of petition for 
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REJECTION OF COMMODITY A.D.No. Page 
Existence of contract of purchase and sale 696 
Respondent’s refusal to accept commodity unless cars were 

billed “open,” meaning on credit, constitutes_____._.------ 1560 702 
Sale on rolling acceptance final basis_______._.._-..--.-__-- 1566 724 
REPARATION 
Amount Agreed Upon Settlement of Claim 
Where a carload of potatoes grading U.S. No. 1 at shipping 
point was sold to complainant at a price delivered but the 
potatoes were found to be of a lower grade at destination 
and respondent granted the allowance requested by 
complainant who accepted a check for the amount agreed 
upon but later returned the check and instituted this 
proceeding, it is held: (1) anew contract was entered into 
for settlement of the dispute after complainant had 
examined the potatoes and (2) the complainant is entitled 
to reparation only in the amount agreed upon in settle- 
ment without interest _-____- 667 
Failure to Account and Pay Under Joint Venture 
Where complainant alleged the failure of respondent to pay 
the balance of the purchase price of a carload of citrus 
fruit sold to respondent and the failure of respondent to 
properly account and pay for two carloads of tomatoes 
handled by respondent under a joint venture agreement, 
and respondent did not answer the complaint, held, that 
the failure to answer was an admission of the facts 
alleged in the complaint and constitutes a waiver of 
hearing, and reparation should be awarded complainant 
for the amounts claimed 673 
Failure to Deliver in Accordance with Terms of Contract 
Where respondent sold to complainant a carload of water- 
melons quoted as weighing 30,750 pounds, at $25 per 
ton f. o. b. shipping point, and subsequently invoiced 
a car of melons to complainant as weighing 40,165 
pounds, which invoice price complainant paid, but 
freight charges were assessed and paid on the basis of a 
railroad scale weight of 33,960 pounds and the consignee 
reported 29,811 pounds were removed from the car and 
sold at destination, it is held, in an action by the com- 
plainant seeking a rebate on account of excess weight 
claimed by respondent: (1) that there is no basis in the 
record for concluding that the railroad short-weighted 
the car of watermelons and thereby substantially re- 
duced the amount of the freight charges; (2) that, under 
the circumstances, it must be concluded that the weight 
of the melons was 33,960 pounds as shown by the railroad 
freight bill; (3) that complainant is entitled to a rebate; 
and (4) respondent’s failure to file an answer to the 
formal complaint is deemed to be an admission of the 
allegations of the complaint, in accordance with the rules 
of practice, and complainant is entitled to reparation 
by default in the amount of the rebate 690 
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Failure to Pay Balance of Purchase Price 
Where complainant sold a carload of grapes to respondent 
on an f. o. b. shipping point acceptance final basis and 
-after arrival of car respondent complained that the 
grapes were not in merchantable condition and a variety 
not ordered were included, and complainant made a 
refund to respondent but a dispute arose as to items 
covered by the refund and respondent paid complainant 
less than the sale price as diminished by the refund, 
held: (1) since respondent’s purchase was made on the 
basis stated, buyer had no right of rejection and was 
without recourse for any change in commodity occurring 
during transit; (2) a dispute existed as to inclusion of a 
variety of grapes not specified as well as to their quality 
and, therefcre, respondent’s acceptance of the refund 
constituted an accord and satisfaction of all matters in 
dispute; and (3) an award of reparation for the unpaid 
balance of the purchase price as diminished by the 
refund is warranted 

Where complainant sought to recover from respondent the 
balance of the purchase price for a quantity of apples de- 
livered to respondent pursuant to the terms of a written 
contract between the parties, it is held, that respond- 
ent’s failure to make prompt payment of the purchase 
price of the apples was a violation of section 2 of the act 
entitling complainant to an award of reparation, and 
that respondent’s failure to answer the formal complaint 
filed against it constitutes an admission of the facts al- 
leged in the complaint 

Where respondent failed to answer complaint alleging fail- 
ure to pay balance of contract purchase price for carload 
of potatoes, it is held that respondent’s failure to answer 
is deemed an admission of the facts alleged in the com- 
plaint and constitutes a waiver of oral hearing, and repa- 
ration should be awarded complainant in the amount of 
the balance of the agreed purchase price________-___- 

Where respondent purchased a carload of bananas after it in- 
spection at Brownsville, Texas for shipment to Baton 
Rouge, Louisiana but thereafter diverted the shipment 
to Dallas, Texas and remitted net proceeds which were 
not accepted by complainant in full payment, it is held 
that respondent’s failure to answer the complaint is 
deemed an admission that the complaint is true, and 
constitutes a waiver of an oral hearing, reparation 
should be awarded complainant in the amount of the 
balance of the purchase price and the facts should be 
pwblished_--____--_- 5 : 

Where the evidence showed that responde nt had failed to 
pay the full amount due under the contract of purchase 
and sale, reparation is awarded complainant in due 
amount of the balance of the purchase price 


1564 712 


702 


1546 666 


706 
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Failure to Pay Brokerage Fee 
Failure of respondent to pay brokerage fee to broker 
engaged by it to sell produce, which was sold by the 
broker and shipped in interstate commerce as a result 
of such sale, entitles complainant to an award of repara- 
tion in the amount due and owing complainant as 
admitted by respondent --- 688 
Where respondent purchased, through complainant as 
broker, several carlots of produce and thereafter the 
broker, at respondent’s request, induced the shipper to 
accept cancellation of two of the carloads purchased, 
with the understanding that respondent would pay the 
brokerage on the cancelled cars, and respondent failed 
to pay complainant the brokerage fee on any of the cars 
purchased or to answer the formal complaint filed against 
him, it is held, that respondent’s failure to file an answer 
is deemed to be an admission of the truth of the allega- 
tions of the complaint as provided by the rules of prac- 
tice, and his failure to pay complainant the agreed 
brokerage fee is a violation of section 2 of the act which 
entitles complainant to an award of reparation in the 
amount of the agreed brokerage charge__________---- 
Failure to Pay Deficit Incurred by Agent 
Where respondent shipped a carload of tomatoes to com- 
plainant in interstate commerce for sale for the shipper’s 
account, and the freight charges and other proper ex- 
pense items, paid by complainant, exceeded the gross 
proceeds resulting in a deficit which respondent failed to 
pay, it is held that such failure to pay constituted a vio- 
lation of section 2 of the act, and reparation is awarded 
complainant in the amount of the deficit incurred in 
handling the tomatoes as respondent’s agent 
Failure to Pay on Joint Account Agreement 
Where complainant and respondent entered into a joint 
account agreement whereby complainant purchased and 
shipped a carload of sweet potatoes to respondent in 
interstate commerce, and respondent accepted and sold 
the potatoes but failed to reimburse and pay to com- 
plainant the cost thereof in accordance with the joint 
account agreement, and respondent also failed to answer 
the complaint with which he was duly served, held, that 
in accordance with section 47.8 (c) of the rules of prac- 
tice such failure to answer constitutes an admission of 
the facts alleged in the complaint, and a waiver of hear- 
ing, and complainant is entitled to an award of repara- 


tion. 
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Failure to Pay Purchase Price 
Where complainant sold a truckload of produce to re- 
spondent, who admitted liability to complainant for the 
purchase price but gave as reason for nonpayment an 
alleged claim against complainant on another transactiov 
and filed a counterclaim for the amount of such claim, it 
is held that the counterclaim should be dismissed for 
lack of proof and reparation awarded complainant for 
the purchase price of the truckload of produce.__.---- 1551 677 
Unlawful Rejection 
Whereby an exchange of wires complainant sold to re- 
spondent two carloads of pears at a net price per box 
f. o. b. Washington shipping point, and complainant 
consigned the pears to itself ‘‘advise James J. Angello’, 
and at about the time the pears should have arrived at 
destination, respondent wired complainant that he would 
not accept the shipments unless billed ‘‘open’’, and re- 
spondent then diverted and resold the pears sustaining a 
net loss, and respondent failed to answer complainant’s 
complaint for damages, held, that respondent’s refusal 
to accept the pears unless the cars were billed ‘open’, 
meaning on credit, constitutes a rejection thereof with- 
out reasonable cause, in violation of section 2 of the act, 
that reparation should be awarded complainant on the 
facts alleged in the complaint, and that the facts should 
be published _ - 1560 700 
Where complainant alleged that respondent orally agreed 
to purchase a carload of lettuce and respondent denied 
the purchase and sale, held, that the evidence sustains 
the making of the contract, and, since respondent’s sub- 
sequent rejection was without reasonable cause, repara- 
tion should be awarded complainant in the amount of the 
difference between the contract price and the amount re- 
ceived on resale _ _ - 1558 
Where complainant contracted to sell respondent a carload 
of peaches on a rolling acceptance final basis, and re- 
spondent rejected them, held, that the rejection was 
without reasonable cause, and reparation should be 
awarded complainant for the difference between the 
contract and the net amount received from the resale of 
the commodity 1566 
REPARATION FOR 
Failure to account and pay 
on joint venture 1548 675 
Failure to deliver in accordance with terms of contract 1557 = 692 
Failure to pay 
balance of purchase price : 1546 667; 
1553:684; 1561:705; 1562:709; 1564:716 
brokerage fee : 1545:665; 1555 687 


deficit incurred by agent : 1559 = 700 
joint account agreement 5 1552 682 


purchase price_- : 1551 679 
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Unlawful rejection 1558: 696; 1560:702; 1566 724 
SPRAYS 
Not perishable agricultural commodity within jurisdiction of 
1555 ~— 687 
SraTuTe or Fravups 
Acceptance and Receipt of Part of Commodity Removes Con- 
tract from Purview of 
In contract for six carloads of applies, the acceptance of 
one carload by respondent takes contract from without 
the Statute of Frauds, and question of divisibility of 
contract is not involved 
Stay OrdER 
Denial of Petition for 
Since respondent-buyer was properly notified of filing of 
complaint and effect of failure to answer but neverthe- 
less failed to answer and has failed to show that evidence 
will be presented which was not considered in issuance of 
the order based upon respondent’s default, its petition 
to set aside the order is denied 
Prior order stayed pending filing and consideration of petition 
for reconsideration 
TRANSIT CHANGES IN COMMODITY 
Assumption by buyer of, purchased on f. o. b. shipping point 
MORBDLNRCE BOM ARIG ooo oso os So hoc wanes see 1564 
UNDISCLOSED PRINCIPAL 
Agent of, as interested party in action for reparation__-_---- - 1566 
VIOLATION oF AcT 
Failure to account and pay— 
on joint venture 
Failure to deliver in accordance with terms of contract 
Failure to pay— 
balance of purchase price 
1553:684; 1561:705; 1562:709; 1564:716 
OMEN REIND 5s ee ocean aus --. 1545:665; 1556 
deficit incurred by agent 1559 
joint account agreement 1552 
purchase price 1551 
Unlawful rejection 
WEIGHT OF SHIPMENT 
Insufficient proof of 
WREATHS 
Not perishable agricultural commodity within jurisdiction of 





INDEX-DIGEST OF COURT DECISIONS 
JuLy 1947 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


Court Casgs FoLLowEepD 
Queensboro Farms Producis, Inc. v. Wickard, 137 F. 2d 969, 3 A. D. 
220 and Waddington Milk Co. v. Wickard, 140 F. 2d 97, 3 A. D. 685; 
SAG MOONE ons sis Sotto te mee eee eee eae slots 
EvIDENCE 
Inclusion of contested county and townships in marketing area subject 
to Order No. 69 supported by substantial evidence, — F. Supp. — -- 
OrveR No. 27 (NEw York) 
Reclassification of Milk by Secretary 
Where Wetmiller Dairy & Farm Products Co., Inc., before deliv- 
ing cream to a producer, placed cream in refrigerating rooms 
of the Fairmont Creamery Co., which operated several refrig- 
erating rooms for various products, such as butter, eggs, poultry, 
cheese, frozen fruit and sour cream as well as sweet cream, it is 
held, that the Creamery Company was a “second plant” within 
the price-fixing provisions of Order No. 27 governing classifica- 
tion of milk products, and therefore the Secretary of Agriculture 
properly reclassified the appellant’s milk as Class IIA; 149 F. 


Orper No. 69 (Cuicaco) 
Validity of 
On the basis of the entire record in the administrative proceed- 
ing before the Secretary, it is concluded that the Secretary’s 
ruling of August 27, 1945 (4 A. D. 627) is in accordance with 
law, the validity of the marketing order must be adjudged on 
the basis of the promulgation hearing record, and a review of 
the promulgation record made before the Secretary of Agri- 
culture discloses that Order No. 69 regulating the Suburban 
Chicago, Illinois, Marketing Area, was issued in full compli- 
ance with the law, and that there is substantial evidence to 
support the inclusion of the contested county and townships 
in the marketing area subject to the order, — F. Supp. —----- 
PROMULGATION HEARING REcoRD 
Order No. 69 held valid on basis of, — F. Supp. —_----------------- 
SECRETARY OF AGRICULTURE 
Power of, to correct market administrator’s long acquiescence in IIIA 
classification, 149 F. 2d 330_-__--- : Nice race Soa 
STATUTES 
Construction and Interpretation 
Continuous and Uniform Construction of Order 
The contention that the market administrator’s long acquies- 
cence in the IIIA ciassification reported by the Dairy Com- 
pany for price-fixing purposes precludes its correction by 
the Secretary of Agriculture is untenable on the authority 
of the case of Queensboro Farms Products, Inc. v. Wickard, 
137 F. 2d 969, 3 A. D. 220; — 149 F. 2d 330-._- 
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INDEX-DIGEST OF COURT DECISIONS 


JULY 1947 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ATTORNEY’S FEE 
Amount Allowed Counsel for Appellees 
Although the time and labor expended by counsel for appellees 
would justify allowance of attorney’s fees in a larger amount 
than $250 awarded as a reasonable attorney’s fee, the sum in- 
volved in the case being only $990, interest and costs, will not 
permit an adequate compensation in view of the amount and 
character of the work done—F. Supp.—(June 30, 1947) 
ConsTITUTIONAL Law 
Perishable Agricultural Commodities Act, 1930, held constitutional 
— F. Supp. — (Dec. 19, 1946) 
DAMAGES 
Disallowance of Interest on Charges not Covered by Contract 
Where upon trial de novo before a jury in the District Court, 
the jury returned a verdict in favor of appellees and against 
appellant in the amount of $789.77 due on the contract, plus two 
items for additional storage and dumping charges amounting to 
$45.75, or a total of $835.52, a motion was made to include in 
the judgment interest on the $835.52 amount, it is held that 
interest should be allowed on $789.77, which was covered by the 
contract, but no interest should be allowed on $45.75, which 
was not so covered, — F. Supp. — (June 30, 1947) 
District Court 
Jursidiction of, in reparation case under act in absence of diversity of 
citizenship, — F. Supp.— (Dec. 19, 1946) 
DrverRsiITYy OF CITIZENSHIP 
Jurisdiction of Secretary under act in absence of, — F.Supp — ---- 
INTEREST 
Disallowance of, on charges not covered by contract, — F. Supp. — -- 
JURISDICTION OF District CourRT 
Appeal from Decision of Secretary under Act 
Where in an appeal from an order of the Secretary awarding repara- 
tion, appellant contended that the Secretary had no jurisdiction 
in the proceeding because there was no diversity of citizenship of 
the parties, and that the District Court of the United States had 
no jurisdiction in the proceeding on appeal, it is held that the 
Secretary had jurisdiction and District Court has jurisdiction 
pursuant and subject to the provisions of the act, — F. Supp. — 
(Dec. 19, 1946) 
JURISDICTION OF SECRETARY 
Power of Secretary to award reparation under act in absence of diver- 
ity of citizenship, — F. Supp. — (Dec. 19, 1946) 
BLE AGRICULTURAL CommopiTiges Act, 1930 
istitutionality of 
Where in an appeal from an order of the Secretary awarding 
reparation, appellant contended that the Perishable Agricul- 
tural Commodities Act, 1930 is unconstitutional in that the 
proceeding under the act did not constitute due process of law 
and denied the right of trial by jury, it is held that appellant’s 
attack upon the act upon the grounds of unconstitutionality 
has not been and cannot be sustained, and the act is held 
constitutional, — F. Supp. — (Dec. 19, 1946) 
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